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HIGHLIGHTS OF LEGISLATION ENACTED AT THE 2017 REGULAR 

SESSION AFFECTING PUBLIC EDUCATION IN WEST VIRGINIA 

By the Education Law Group at Bowles Rice LLP 

Senate Bill 5 

Disqualifying CDL for DUI Conviction in Certain Cases 
In effect June 30, 2017 

Under Senate Bill 5, a person who committed certain disqualifying offenses prior to possessing a 
commercial driver’s license, or was otherwise disqualified from driving a commercial motor 
vehicle prior to possessing a commercial driver’s license, will be eligible for a commercial driver’s 
license after ten years of disqualification, and upon completing the Safety and Treatment Program 
or other appropriate program prescribed by the Division of Motor Vehicles. The disqualifying 
offenses concern the refusal to submit to a designated secondary chemical test while operating a 
noncommercial motor vehicle. W. Va. Code § 17C-1-9(e); W. Va. Code § 17C-1-13(a)(3). 

The legislation also expands the category of offenses for which persons who are disqualified for 
life from operating a commercial motor vehicle will, after ten years, and upon completing the 
Safety and Treatment Program or other appropriate program prescribed by the Division of Motor 
Vehicles, be eligible for reinstatement of the privilege to operate a commercial motor vehicle if 
certain conditions are met. The offenses added to that category concern operating a motor vehicle 
under the influence of alcohol or a controlled substance; driving a commercial motor vehicle with 
more than .04% blood, breath, or urine alcohol concentration, by weight; and refusing to submit 
to any secondary chemical test required by law.  W. Va. Code § 17E-1-13(a)(2). 

Senate Bill 36 

Permitting Schools to Maintain, and Nurses and Trained Authorized Personnel to 

Administer, Opioid Antagonists 

In effect June 30, 2017 

A new section of the West Virginia Code allows, but does not require, public and private schools 
to voluntarily maintain a supply of an opioid antagonist, such as Naloxone, for use in emergency 
medical care or treatment for an adverse opioid event. The supply must be kept in a secure location 
at the school, accessible only by medical personnel and authorized nonmedical personnel. W. Va. 

Code § 18-5-22d(a); W. Va. Code § 18-5-22d(g). 

The opioid antagonist may be administered to a student, school employee, or other person during 
regular school hours, at a school function, or at an event on school property. It must be 
administered by a school nurse who “medically believes” the person is experiencing an adverse 
opioid event, or by trained nonmedical school personnel, designated by the school who, reasonably 
believe, based upon their training, that the person is experiencing an adverse opioid event. Under 
those circumstances, and in the absence of gross negligence or willful misconduct, school nurses 
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and trained and authorized school personnel are immune from liability for any act or omission 
resulting from the administration of the opioid antagonist. W. Va. Code § 18-5-22d(b); W. Va. 

Code § 18-5-22d(c); W. Va. Code § 18-5-22d(e). 

Although a school need not give prior notice to a student’s parents before administering the opioid 
antagonist to a student, it must notify the parent immediately following administration. The county 
board must collect, compile, and annually submit aggregate data to the State Superintendent of 
Schools on adverse opioid events resulting in the administration of school-maintained opioid 
antagonist. The State Superintendent must annually, by December 31, make a report to the Joint 
Committee on Government and Finance. W. Va. Code § 18-5-22d(d); W. Va. Code § 18-5-22d(f). 

A school that does not maintain a supply of opioid antagonist is immune from liability arising from 
not keeping an opioid antagonist at the school. W. Va. Code § 18-5-22d(g). 

The State Board of Education, in consultation with the State Health Officer, must promulgate rules 
to effectuate the new Code section. Among other things, the rules must address criteria for 
selecting nonmedical personnel who may administer opioid antagonist; training requirements for 
authorized nonmedical school personnel; training on what constitutes an adverse opioid event; 
requirements for storing the antagonist; the contents of notice to parents of a student who was 
administered an antagonist; required documentation; and detailed reporting requirements. W. Va. 

Code § 18-5-22d(h). 

Senate Bill 76 

West Virginia Second Chance for Employment Act 
In effect July 7, 2017 

The Legislature’s stated purpose in enacting Senate Bill 76 is to improve the prospects of certain 
felons securing employment and licensure. It does so through a procedure allowing courts to 
reduce felony convictions to misdemeanor status. The felony convictions eligible for reduction are 
offenses that do not involve violence or potential violence to another person or the public. 
Ineligible for reduction, for example, are sex offenses, felony domestic violence offenses, 
malicious assault, and felony DUI, as well as felonies involving the infliction of serious physical 
injury, or the use or exhibition of a deadly weapon or dangerous instrument. Also ineligible are 
other felony convictions if the circuit court finds that the facts and circumstances of the crime are 
inconsistent with the Act’s purposes.  W. Va. Code § 61-11B-1; W. Va. Code § 61-11B-2(2); 

W. Va. Code § 61-11B-2(3).  

The bill provides that a person who was convicted of a nonviolent felony may petition the circuit 
court for a criminal offense reduction. If the court, in its discretion, grants the petition, the felony 
conviction is vacated. The individual’s status is thereafter designated on all records of the offense 
as a “reduced misdemeanor,” which is a designation that cannot be expunged. Except as otherwise 
provided in the Act, the person is then no longer considered to have been convicted of the felony 
for any legal purpose or restriction. However, the individual is not eligible for reinstatement of any 
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retirement or employment benefit lost or forfeited due to the felony conviction.  W. Va. Code 

§ 61-11B-3. 

In the circuit court proceeding, the petitioner must prove not only that the felony conviction is one 
that qualifies for reduction under the Act, but also that ten years have passed since completion of 
any sentence, period of supervision, or period of probation, whichever is later. The petitioner must 
similarly prove that he or she has not been convicted of any offense in the ten years preceding the 
petition, except for a minor traffic offense, that no criminal charges are pending, and that the 
petitioner’s behavior since the felony conviction shows that the petitioner has been rehabilitated 
and has remained law-abiding. W. Va. Code § 61-11B-4(g). 

Interested parties are given notice of the petition and may oppose it. These include the State Police, 
law enforcement agencies that participated in the petitioner’s arrest, the prosecuting attorney of 
the county where the petitioner was convicted, the court of conviction (if the petition is filed in 
another circuit), the superintendent or warden of any correctional facility where the petitioner was 
imprisoned, any government agency whose records would be affected by the proposed criminal 
offense reduction, and identified victims of the petitioner’s felony. W. Va. Code § 61-11B-4(e); 

W. Va. Code § 61-11B-4(f); W. Va. Code § 61-11B-4(i). 

If the circuit court grants the petition for criminal offense reduction, any records in the court’s 
custody must then be made to reflect the reduction of the felony to the status of reduced 
misdemeanor. The same is true of any records of other agencies or officials relating to the 
petitioner’s arrest, charge, or other matters arising out of the arrest or conviction, including law 
enforcement records. In response to an inquiry by a prospective employer of the petitioner, and in 
response to applications by the petitioner for credit and other types of applications, officials who 
maintain the records, if asked about prior crimes or convictions, must disclose the existence of the 
reduced misdemeanor and acknowledge the prior conviction. However, the person whose felony 
offense has been reduced cannot be required to disclose on an application for employment or credit, 
or on other types of applications, that he or she was convicted of the felony that was reduced. 
W. Va. Code § 61-11B-4(j), W. Va. Code § 61-11B-4(k). 

Employers, general contractors, premises owners, and others cannot be sued solely based on their 
employing a person or independent contractor who was convicted of a nonviolent, nonsexual 
offense, or for employing a person whose conviction was reduced under the Act. The Act regulates 
the use of such evidence in other lawsuits against employers, general contractors, premises owners 
and third parties. W. Va. Code § 61-11B-5.  
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Senate Bill 186 

Adjusting Date When Children Become Eligible for Certain School Programs and School 

Attendance Requirements 
In effect July 4, 2017 

Senate Bill 186 requires that all county boards, beginning in school year 2019-2020, provide 
full-day kindergarten programs for all children who reach age five before July 1 of the school year 
in which the pupil enters the program. Under prior law, the cutoff date was September 1.  W. Va. 

Code § 18-5-18(b).  

The bill also requires that all county boards, beginning with school year 2018-2019, provide early 
childhood education programs for all children who have reached age four before July 1 of the year 
in which the children enter the early childhood education program. Under prior law, the cutoff date 
was September 1. W. Va. Code § 18-5-44(e). 

Senate Bill 221 

Composition of PEIA Finance Board 
In effect July 6, 2017 

The membership of the Public Employees Insurance Agency Finance Board is reduced by two, 
from eleven to nine. The Governor will now appoint eight, instead of ten, of the Finance Board’s 
members. The Secretary of the Department of Administration continues to serve on the Finance 
Board as the ninth member, and as chair. W. Va. Code § 5-16-4(a).  

Prior to the amendment, the Governor’s appointees had to include at least one member representing 
the interests of education employees. That is still the case. However, the legislation now elaborates 
upon that requirement. The member who represents the interests of education employees must now 
hold a bachelor’s degree, must be a certified teacher, must have been employed as a teacher for a 
period of at least three years prior to appointment, and must remain a teacher for the duration of 
his or her appointment to the Finance Board. The experience requirements for the other appointees 
are also addressed in Senate Bill 221. Under the bill, no appointed Finance Board member may be 
a registered lobbyist.  W. Va. Code § 5-16-4(b)(1)(A); W. Va. Code § 5-16-4(b)(2). 

Senate Bill 231 

State Board of Education and Medicaid-Eligible Children 

In effect July 1, 2017 

Beginning with school year 2017-2018, a county board is not required to seek Medicaid 
reimbursement if it determines there is not a net benefit to seeking reimbursement, after 
considering (1) costs and time involved with seeking the reimbursement for eligible services, and 
(2) that the billing process detracts from the educational program. Annually, the State Board of 
Education must now report to the Legislature, on a county-by-county basis, the number and age of 
Medicaid eligible children, the number and age of children with Medicaid coverage, the types of 
Medicaid-eligible services provided, the frequency of services provided, the Medicaid dollars 
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reimbursed, and the problems encountered in the implementation of this system.  W. Va. Code 

§ 18-2-5b(b); W. Va. Code § 18-2-5b(c). 

Senate Bill 233 

Excluding from Protection Oral Communications Uttered in Child Care Center Under 

Wiretapping and Electronic Surveillance Act 

In effect June 30, 2017 

Under the existing West Virginia Wiretapping and Electronic Surveillance Act, an “oral 
communication” is defined as a communication, other than an electronic communication, that is 
uttered by a person who exhibits a justified expectation that the communication is not subject to 
interception. With certain exceptions, the Act makes it a felony to use a device to intentionally 
intercept an oral communication unless the interceptor is a party to the communication, or unless 
one of the parties to the communication has given prior consent to the interception. It is also a 
felony to intentionally use or disclose, or attempt to use or disclose, the contents of an oral 
communication known to have been obtained in violation of the Act. W. Va. Code § 62-1D-2(i); 

W. Va. Code § 62-1D-2(3). 

Senate Bill 233 carves out a new exception to the rules against illegally intercepting oral 
communications. The Act no longer forbids the interception of oral communications uttered in any 
child care center which has posted written notices informing persons that their oral 
communications are subject to being intercepted. Nor does the Act forbid the use or disclosure of 
oral communications intercepted under those circumstances. The Act defines a child care center 
as “a facility maintained by the state or any county or municipality thereof, or any agency or facility 
maintained by an individual, firm, corporation, association or organization, public or private, that 
is licensed by Department of Health and Human Resources for the care of children in any setting.”  
W. Va. Code § 62-1D-2(b); W. Va. Code § 62-1D-2(i). 

Senate Bill 256 

Prohibiting Aiding and Abetting of Sexual Abuse by School Personnel 
In effect July 5, 2017 

New West Virginia Code § 18A-4-22 applies to school personnel, contractors, or agents, and to 
any state, regional or local educational agency, including employees of public or private schools. 
If they know or have probable cause to believe that a person employed as school personnel, a 
contractor, or agent engaged in unlawful sexual misconduct regarding a minor or student, they are 
forbidden to assist the person in obtaining a new job. W. Va. Code § 18A-4-22(a). 

However, the legislation does not prohibit the routine transmission of administrative and personnel 
files. Nor does the new statute apply if the information giving rise to probable cause has been 
properly reported to a law enforcement agency with jurisdiction over the alleged misconduct, and 
to any other authorities as required by law, and any of the following has happened: (1) the matter 
has been officially closed, or the prosecutor or police with jurisdiction over the alleged misconduct 
have investigated and notified school officials that there is insufficient information to establish 



 
 

6 

probable cause that the school personnel, contractor or agent engaged in illegal sexual misconduct 
regarding a minor or student; (2) the school personnel, contractor or agent has been charged with 
and acquitted or otherwise exonerated of the alleged misconduct; or (3) the case or investigation 
remains open and there have been no charges filed against, or indictment of, the school personnel, 
contractor or agent within four years of the date on which the information was reported to a law 
enforcement agency. W. Va. Code § 18A-4-22(a); W. Va. Code § 18A-4-22(b). 

Senate Bill 321 

Reporting Requirements of Employee Information to CPRB 
In effect July 4, 2017 

All public employers participating in a public retirement system administered by the Consolidated 
Public Retirement Board are required by Senate Bill 321 to promptly report to the CPRB 
information about all individuals employed with the employer. The information must include each 
individual’s name, social security number, gross salary or compensation, rate of pay, hours or days 
worked or paid, type of pay (salary, hourly or per diem), employment contract period, job title, 
permanent or temporary employment status, full-time or part-time employment status, scheduled 
hours, and “benefit eligibility.” The purpose is to ensure compliance with retirement plan 
provisions.  W. Va. Code § 5-10D-12. 

Senate Bill 388 

Dangerous Weapons 

In effect July 7, 2017 

Senate Bill 388 creates a new exception to the state laws prohibiting the possession of a firearm or 
other deadly weapon on public school grounds. The exception is for a person age 21 or older who 
has a valid concealed handgun permit and possesses a concealed handgun while in a motor vehicle 
in a public school’s parking lot, traffic circle, or other areas of vehicular ingress or egress. If the 
person is in the vehicle, the handgun must be stored out of view from persons outside the vehicle. 
If the person is not occupying the vehicle, the handgun must be stored out of view from persons 
outside the vehicle, the vehicle must be locked, and the handgun must be in a locked trunk, glove 
box or other interior compartment, or in a locked container securely fixed to the vehicle. W. Va. 

Code § 61-7-11a(b)(2)(I); W. Va. Code § 61-7-14. 

Senate Bill 497 

Liability for Health Care Providers Who Provide Services at School Athletic Events 

In effect June 29, 2017 

Prior to Senate Bill 497, West Virginia law already limited the liability of licensed doctors and 
physicians serving as volunteer athletic team physicians for public and private schools. If, prior to 
an athletic event or scheduled practice, they gratuitously and in good faith agreed to give 
emergency treatment to participants, and if they in fact did so without objection by the participant, 
their liability for damages resulting from negligence in rendering the emergency care was capped 
at the applicable limits of their professional liability insurance policies. W. Va. Code § 55-7-19. 
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The new legislation extends protection against liability to any persons licensed, certified or 
registered by any state to provide health care or professional health care services. If, while 
attending a public or private school athletic event or scheduled practice, they gratuitously render 
emergency care to a participant who does not object, they cannot be held liable for any civil 
damages resulting from negligence in rendering the emergency care, regardless of the limits of 
their liability insurance. As before, however, the limitation of liability does not apply to acts or 
omissions constituting gross negligence or willful misconduct. W. Va. Code § 55-7-19. 

Senate Bill 630 

Accessibility and Equity in Public Education Enhancement Act  

In effect from passage on April 8, 2017 

Senate Bill 630 begins with these findings by the Legislature: to meet the education needs of their 
communities, school districts need more flexibility; public schools should be able to provide a 
variety of instructional delivery models; technology can enhance education opportunities for 
students; and using technology to deliver instruction can provide flexibility and increase options 
for instruction. The bill then authorizes a county board, or a consortium of county boards, to adopt 
a policy creating a virtual instruction program to serve any of grades six through twelve beginning 
on or after July 1, 2017. Once the program has been in operation for one full school year, the 
county or consortium may create a virtual instructional program for any of grades kindergarten 
through five. W. Va. Code § 18-5F-2; W. Va. Code § 18-5F-4(a). 

If a county board or multicounty consortium adopts such a policy, the terms of the policy will 
govern the virtual instruction program. The policy must include the scope, instructional model and 
capacity for the virtual education program; an assessment protocol and requirements for 
monitoring performance; a plan for monitoring students receiving virtual instruction in accordance 
with pacing and completion of the required virtual coursework; qualifications of faculty, to include 
at least a teaching certificate; and a requirement that any virtual school provider with whom the 
county or consortium contracts comply with state and federal privacy laws. If virtual instruction 
occurs in a public school classroom, a teacher, professional personnel, professional educator, or 
paraprofessional employed by that county must be present to monitor. W. Va. Code § 18-5F-4(b); 

W. Va. Code § 18-5F-4(c). 

A county or consortium policy may provide for a program of full-time online instruction or blended 
instruction. Blended instruction is a formal education program in which a student learns (1) at least 
in part through online learning, with some element of student control over time, place, path, or 
pace; (2) at least in part in a supervised setting outside the home; and (3) in such a way that the 
modalities of each student’s learning path within a course or subject are connected to provide an 
integrated learning experience. W. Va. Code § 18-5F-3(a); W. Va. Code § 18-5F-3(d); W. Va. 

Code § 18-5F-4(a);  

A county or multicounty consortium policy may offer “eligible students” in grades kindergarten 
through twelve an online pathway for earning a high school diploma. An eligible student is one 
who is eligible for attendance in a school district that provides a virtual instruction program, or 
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belongs to a multicounty consortium providing a virtual instruction program, or participates by 
agreement with a school district or consortium providing a virtual instruction program. W. Va. 
Code § 18-5F-3(b); W. Va. Code § 18-5F-4(c). 

For purposes of state aid, an eligible student enrolled in a virtual instruction program is counted in 
the net enrollment of the school district in which he or she resides. The eligible student is subject 
to the same state assessment requirements as other students in the district. Unless transferred to 
another school, he or she may participate in any co-curricular and extracurricular activities of the 
school in the attendance district of residence. The student will receive a diploma from that district 
upon completing the same coursework that the district requires of regular public school students. 
W. Va. Code § 18-5F-5(a); W. Va. Code § 18-5F-5(e). 

If an eligible student participates in a program that allows or requires instruction to occur outside 
of a school building, he or she is not required to satisfy compulsory school attendance requirements 
or any state law or rule relating to attendance. Nor can the student be penalized for absence from 
the building. When eligible students participate in an authorized “learn at your own pace” program, 
they and the school district are excused from complying with the instructional term requirement 
of the school laws, and with any law or State Board of Education rule requiring a student to receive 
instruction for any set time. W. Va. Code § 18-5F-5(b); W. Va. Code § 18-5F-5(c); W. Va. Code 

§ 18-5F-5(d). 

Coursework offered through a virtual instruction program must align to the appropriate academic 
standards required by state law and State Board of Education rule. For accountability purposes, 
the assessment results of a student enrolled in a virtual education program must be included in the 
results of the school and school district in which the student is considered enrolled. However, the 
virtual instruction program is not subject to online course restrictions imposed by the State Board 
of Education, State Superintendent, or State Department of Education. Additionally, to the extent 
any state law or State Board rule for the traditional delivery of instruction conflicts with the 
delivery of the virtual instruction program, the virtual instruction program is exempt, e.g., 
requirements relating to the physical presence of a student, student monitoring and security, 
maximum pupil-teacher ratios, instructional time requirements, and physical education. W. Va. 

Code § 18-5F-5(f); W. Va. Code § 18-5F-5(g); W. Va. Code § 18-5F-5(h); W. Va. Code 

§ 18-5F-5(i). 

At the end of the first year of a virtual instruction program, the State Department of Education, 
after consulting with the county board or boards implementing the program, must make a report 
to the Legislative Oversight Commission on Education Accountability about all aspects of the 
program. Among other things, the report must include how the program’s students performed 
academically as compared to students in a traditional classroom setting. W. Va. Code § 18-5F-6. 
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House Bill 2001 

Ethics and Transparency in Government 

In effect July 7, 2017 

Amendments to West Virginia’s Governmental Ethics Act include many that modify or 
supplement the ethical standards for elected and appointed officials and public employees, 
including officials and employees of county boards of education. 

A public official or employee is forbidden to show favoritism to, or grant patronage in, a relative’s 
government employment or working conditions, or in the government employment or working 
conditions of a person with whom the public official or employee resides. A public official (except 
a member of the Legislature) may not vote on the employment or working conditions of a relative, 
or of a person with whom the public official resides. (A relative is a spouse, parent, sister, brother, 
child, grandparent, grandchild, mother-in-law, father-in-law, sister-in-law, brother-in-law, 
son-in-law, or daughter-in-law.) W. Va. Code § 6B-2-5(b)(4); W. Va. Code § 6B-2-5(j)(1)(C). 

If a public official or an immediate family member is employed by a nonprofit corporation, or is a 
compensated officer or board member of a nonprofit corporation, the official cannot vote on the 
appropriation of public moneys to the corporation or the award of a contract to the corporation. 
(An immediate family member is a spouse with whom the official is living as husband and wife, a 
dependent child, a dependent grandchild, or a dependent parent.) If the official or immediate family 
member is an uncompensated officer or board member of the nonprofit corporation, the public 
official may vote to appropriate public moneys or award a contract to the corporation, but must 
publicly disclose the relationship prior to the vote. The relationship must be disclosed on the 
meeting agenda, if known at the time the agenda is prepared. The relationship must also be 
announced at the meeting prior to the vote. Similarly, the disclosure must appear in the minutes of 
the meeting.  W. Va. Code § 6B-2-5(j)(1)(D). 

Other provisions of House Bill 2001 concern the Ethics Commission’s composition, its processes 
for addressing complaints of violations of the Act, the time frame for candidates for public office 
to file financial disclosure statements, and a requirement (not applicable to county boards of 
education) that before state agencies may enter into contracts valued at $100,000 or more with a 
business entity, the business must submit, for eventual publication by the Ethics Commission, a 
disclosure of certain parties who have an interest in the business’ contract.  

House Bill 2006 

Increasing the Penalties for Violating the Whistle-Blower Law 
In effect July 4, 2017 

This bill clarifies that a civil fine levied against a person who, as an employer, violated West 
Virginia’s Whistle-Blower Law, is a personal liability of that person. House Bill 2006 also 
removes the authority of the court in a Whistle-Blower suit to suspend from public service a public 
official who, while employed by the state or a political subdivision, violated the law. W. Va. Code 

§ 6C-1-6(a). 
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Instead, if the court in the Whistle-Blower lawsuit specifically finds that a person, while employed 
by a public body, violated that law with the intent to discourage the disclosure of information, then 
the court’s finding shall be treated as a finding of official misconduct and malfeasance in any 
subsequent proceeding to remove the person from public office. The finding may also be relied 
upon by the public body as a basis to discipline the person, including termination of employment. 
However, a public body need not wait for such a finding, and it need not wait for the court to levy 
a civil fine against a person, before taking its own disciplinary action against the individual. W. Va. 

Code § 6C-1-6(b). 

House Bill 2188 

Extending the Time for the Special Community-Based Pilot Demonstration Project to 

Improve Outcomes for At-Risk Youth 

In effect July 3, 2017 

Prior legislation provided for the establishment of a Community-Based Pilot Demonstration 
Project to Improve Outcomes for At-Risk Youth, but only when funds are available. Under this 
amendment, the duration of the pilot project will be seven years instead of four. W. Va. Code 

§ 18-21-2.  

House Bill 2195 

Requiring Comprehensive Drug Awareness and Prevention in All Public Schools 
In effect July 5, 2017 

House Bill 2195 requires county boards to implement comprehensive drug awareness and 
prevention programs no later than the start of the 2018-2019 school year. W. Va. Code 

§ 18-2-7b(b). 

The purposes of the program are to (1) keep students from illegally using alcohol, tobacco, or other 
drugs; (2) reduce or eliminate the incidence and prevalence of students’ alcohol, tobacco, and other 
drug abuse; (3) reduce the factors that place students at risk of abusing alcohol, tobacco, or other 
drugs through school- and community-based planning processes; (4) contribute to the development 
of school environments and alternative activities that are alcohol, tobacco, and drug-free; (5) 
increase the knowledge and skills of students, staff, and community members for avoiding the 
harmful effects of alcohol, tobacco, and drug use, and of blood borne pathogens; (6) actively 
involve staff, students, parents, and community members in the development and implementation 
of the drug awareness and prevention program plans; (7) facilitate an understanding and 
appreciation of the risks to, duties of, and likely actions by law-enforcement officers when 
conducting investigations; and (8) instruct how to respond to an officer during a vehicular or other 
stop or police interaction, including problematic or dangerous action and behaviors that could 
result in a person being detained or arrested. W. Va. Code § 18-2-7b(b). 

County boards must coordinate the instruction with educators, drug rehabilitation specialists, and 
law enforcement agencies, who will periodically provide age-appropriate student education 
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focused on their own experiences with the impacts of illegal alcohol and drug use. W. Va. Code 

§ 18-2-7b(c).  

House Bill 2329 

Prohibiting the Production, Manufacture or Possession of Fentanyl 
In effect July 7, 2017 

This legislation classifies fentanyl and its analogs and derivatives as a Schedule I drug, prohibiting 
their unlawful production, manufacture, and possession. W. Va. Code § 60A-2-204(b)(29). 

House Bill 2329 also creates the felony offense of unlawful manufacture, delivery, possession with 
intent to manufacture or deliver, and transport of fentanyl in West Virginia. W. Va. Code 

§ 60A-4-414. 

House Bill 2373 

Authorizing “School Bus Drivers” Trained in Administration of Epinephrine 

Auto-Injectors to Administer Auto-Injectors 

In effect July 5, 2017 

Under House Bill 2372, a school transportation employee who is trained to administer an 
epinephrine auto-injector, and who is designated and authorized by the school or county board to 
do so, may lawfully administer an auto-injector to a student or school employee during 
transportation to or from a school function if the transportation employee believes, based upon the 
training, that the person is experiencing an anaphylactic reaction. However, the school 
transportation employee must defer to an individual possessing a higher degree of medical training, 
or to the parent of the child experiencing an anaphylactic reaction, if either is present at the time 
of the reaction. W. Va. Code § 18-5-22c(e). 

The State Board of Education, in consultation with the State Health Officer, is required to adopt a 
policy establishing criteria for selecting school transportation employees who may administer an 
auto-injector. The policy will also specify training requirements. W. Va. Code § 18-5-22c(j). 

An epinephrine auto-injector administered by a school transportation employee may be from the 
school’s supply of auto-injectors. Alternatively, it may be one from the personal supply of the 
individual to be injected, but only if the auto-injector meets the requirements of a prescription on 
file with the school. W. Va. Code § 18-5-22c(e). 

School transportation employees who are trained and authorized to administer epinephrine 
auto-injectors are not subject to the terms of West Virginia Code § 18-5-22, which concerns school 
employees who are authorized to perform specialized health care procedures. However, they are 
immune from civil liability arising out of an act or omission resulting from exercising their 
authority under this legislation to administer an auto-injector, except in cases of gross negligence 
or willful misconduct. W. Va. Code § 18-5-22c(e); W. Va. Code § 18-5-22(c)(g). 
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House Bill 2494 

Providing that Statewide School Report Cards Are Only to Be Made Available to Custodial 

Parents and Guardians of Students Upon Request 
In effect July 5, 2017 

Under prior law, school report cards had to follow a format prescribed by the State Board of 
Education. School report cards also had to cover information required by State Board policy which, 
in turn, included some basic information required by the Legislature. House Bill 2494 retains the 
requirement that the State Board specify the format of school report cards, but removes the 
requirement that the report cards contain information prescribed by State Board of Education 
policy. The bill also modifies the basic information that the Legislature requires.  

The report cards must still include “indicators of school performance in comparison with the 
aggregate of all other schools in the county and the state.” But under the revised statute, those 
indicators no longer have to include “percent of enrollments” in courses in high school 
mathematics, science, English and social science; amount of time per day devoted to mathematics, 
science, English and social science at middle, junior high and high school grade levels; percentage 
distribution of students by career cluster as indicated on the individualized student transition plan; 
number of exceptions to pupil-teacher ratio requested by the county board and the number of 
exceptions granted; or the number of split-grade classrooms. W. Va. Code § 18-2E-4(b)(2). 

Instead, the indicators of school performance must, at a minimum, include enrollment; average 
class size; pupil-teacher ratio; pupil-administrator ratio; operating expenditure per pupil; county 
expenditure by fund in graphic display; and the average degree classification and years of 
experience of the administrators and teachers at the school. W. Va. Code § 18-2E-4(b)(2). 

House Bill 2494 also dispenses with the requirement that each school report card include the 
number of administrators, classroom teachers and service personnel employed above the number 
allowed by the public school support plan. It eliminates, as well, the duty to report the amount of 
salary supplements that would be available per state authorized employee if all expenditures for 
the excess employees were converted to annual salaries for state authorized administrators, 
classroom teachers, and service personnel within their county. W. Va. Code § 18-2E-4(b). 

Like the school report cards, the school district report cards need no longer contain some of the 
information previously required by statute. Specifically, school district report cards do not have to 
show whether members of the county board have attended an approved orientation program for 
new members; the number of hours of approved training that county board members received 
during the school term; and relevant training programs attended by the county superintendent and 
every assistant and associate superintendent. W. Va. Code § 18-2E-4(c). 

County boards are freed from having to mail school report cards and school district report cards to 
the parents of all pupils. Instead, each county board must make its school and school district report 
cards easily accessible via the county board website. Hard copies must be available to pupils’ 
parents, guardians, and custodians only upon request. W. Va. Code § 18-2E-4(d). 
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House Bill 2526 

Classifying Additional Drugs to Schedules I, II, IV and V of Controlled Substances 

In effect July 7, 2017 

House Bill 2526 permits the sale, wholesale, distribution, or prescribing of a cannabidiol (“medical 
marijuana”) in a product approved by the Food and Drug Administration. W. Va. Code 

§ 60A-2-201(f). The bill also classifies some other drugs to Schedules I, II, IV, and V of controlled 
substances. 

House Bill 2561 

Public School Support 

In effect July 8, 2017 

House Bill 2561 requires the School Building Authority to maintain a reserve fund of at least 
$600,000 for emergency grants to county boards that are in deficit or on the most recently 
established State Department of Education watch list. The grants must be used for repairs or urgent 
maintenance to facilities or facility-related equipment, and for facility-related equipment 
replacement necessary to maintain the serviceability or structural integrity of school facilities 
currently in use or necessary to educate students. The SBA is to establish guidelines for these grant 
awards. W. Va. Code § 18-9D-4d. 

The legislation also modifies the West Virginia Public School Support Plan (state aid formula). 
Some of the more significant changes are as follows. 

Foundation allowance for professional educators 

W. Va. Code § 18-9A-4 

A county board’s allowance for professional educators will now be based upon the maximum 
number of professional educator positions for which the school district could be funded under the 
statute, based upon net student enrollment. The allowance will no longer be capped at such lesser 
number of professional educators as the school district actually employs. 

The professional instructional (PI) personnel requirements were changed from a certain number of 
PI per thousand students in net enrollment to a percentage of the lesser of the number of 
professional educators actually employed or the number of professional educators funded.  For 
school year 2017-2018 only, county boards will not be penalized for not meeting the required PI 
personnel percentage. 

Foundation allowance for service personnel 

W. Va. Code § 18-9A-5 

A county board’s allowance for service personnel will now be based upon the maximum number 
of service employee positions for which the school district could be funded under the statute, based 
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upon net student enrollment. The allowance will no longer be capped at such lesser number of 
service personnel as the school district actually employs. 

Teachers retirement fund allowance; unfunded liability allowance 

W. Va. Code § 18-9A-6a 

The basic foundation allowance for professional support personnel is added to the calculation of 
the teachers retirement fund allowance. The statute is also amended to provide that the allowance 
is to be factored on the average retirement contribution rate of each county board. An amendment 
directs how the average retirement contribution rate for each county is to be determined. 

Foundation allowance for transportation cost 

W. Va. Code § 18-9A-7. 

Annually, a county board may now use up to $200,000 of bus replacement funds for school facility 
and equipment repair, maintenance and improvement or replacement, or for other current expense 
priorities, but only if requested by the county superintendent and approved by the State 
Superintendent of Schools. The county superintendent’s request must specify the amount to be 
spent, the intended use of the funds, and the serviceability of the bus fleet. Before approving the 
request, the State Superintendent must verify the serviceability of the county’s bus fleet based 
upon the county’s state school bus inspection defect rate over the two prior years. 

Foundation allowance for other current expense 

and substitute employees and faculty senates 

W. Va. Code § 18-9A-9 

House Bill 2561 changes the calculation of the allowance for current expense. Prior to the 
legislation, the allowance was 10% of the sum of the computed state allocation for professional 
educators, professional student support personnel, and service personnel. Distribution to the 
counties was proportional to the average of each county’s average daily attendance for the 
preceding year and the county’s second month net enrollment. 

The new calculation of the allowance is 70.25% of a county’s state average cost per square foot 
per student. A county’s average cost per square foot per student is calculated by multiplying each 
county’s net enrollment by the state average expenditure per square foot for operations and 
maintenance. The resulting product is then multiplied by the state average square footage per 
student. Where multiple counties support a vocational or comprehensive high school or any other 
program or service, the allowance for current expense may be prorated among those counties by 
adjusting the net enrollment for school aid utilized in calculating the number of students enrolled 
therein for each county. 
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Foundation allowance to improve instructional programs and instructional technology 

W. Va. Code § 18-9A-10 

The bill rescinds the requirement that a county fully utilize all applicable provisions of the 
allowances for professional and service personnel before it employs professional educators or 
service personnel using funds from the allowance to improve instructional programs. Up to 50% 
of the allocation for the improvement of instructional programs (instead of only 25%, as before) 
may be used for that purpose. House Bill 2561 also removes the requirement that county boards 
choosing to spend instructional improvement funds on personnel use a portion of the funds to 
employ technology systems specialists. 

Under the legislation, the allocation to improve instructional technology programs may now be 
used to employ technology system specialists essential for the technology systems of the county’s 
schools. The amount of the allocation used for this purpose must be included and justified in the 
county board’s strategic technology plan. 

In any school year, up to 25% of the allocation to improve instructional programs may be used by 
a county board for (1) school facility and equipment repair, maintenance and improvement or 
replacement, (2) other current expense priorities, and (3) emergency purposes. The amount of the 
allocation used for any of these purposes must be included and justified in the county and school 
strategic improvement plans and amendments. Annually the county board may also use up to 50% 
of the allocation to improve instructional technology for any of the same purposes, but only if the 
amount of the allocation used is included and justified in the board’s strategic learning plan or 
amendments thereto. 

House Bill 2637 

Employment of Retired Teachers and Prospective Employable Professional Personnel in 

Areas of Critical Need and Shortage 
In effect July 7, 2017 

Retirees as Critical Needs Substitute Teachers 

Under prior law, on June 30, 2017, county boards lose their authority to employ retired teachers 
as critical needs substitute teachers beyond the post-retirement employment limitations of the 
Consolidated Public Retirement Board. House Bill 2637, taking effect on July 7, 2017, restores 
that authority and extends it through June 30, 2020. The bill also provides that speech pathologists 
and school nurses are to be considered “teachers” and “substitute teachers” under that provision. 
W. Va. Code § 18A-2-3(c)(2)(B); W. Va. Code § 18A-2-3(c)(10). 

House Bill 2637 amends the existing statute in an apparent attempt to clarify when a retiree loses 
retirement benefits by becoming a critical needs substitute too soon after retirement. However, it 
does so in two provisions that arguably confuse, rather than clarify.  

The first provision, West Virginia Code § 18A-2-3(c)(4), states:  
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Any person who retires and begins work as a critical needs substitute 
teacher within the same fiscal year in which that person retired shall 
lose those retirement benefits attributed to the annuity reserve, 
effective from the first day of employment as a retiree critical needs 
substitute teacher in that fiscal year and ending with the month 
following the date the retiree ceases to perform service as a critical 
needs substitute teacher. 

The second provision, West Virginia Code § 18A-2-3(c)(6), states: 

A retired teacher is eligible to be employed as a critical needs 
substitute teacher to fill a vacant position without any loss of 
retirement benefits attributed to the annuity reserve only if the 
retired teacher’s retirement became effective before the first day of 
July preceding at least the fiscal year during which he or she is 
employed as a critical needs substitute teacher. 

Under the first provision, it appears a retiree could begin working as a critical needs substitute in 
fiscal year 2017-2018, without loss of retirement benefits, only if his or her retirement took effect 
before July 1, 2017. Under the second, it appears a retiree could first be employed as a critical 
needs substitute in fiscal year 2017-2018, without loss of benefits, only if his or her retirement 
took effect before July 1, 2016. 

Prospective Employable Professional Personnel 

The definition of prospective employable professional person remains unchanged. “Prospective 
employable professional person” (PEPP), whether singular or plural, means a certified professional 
educator who (1) has been recruited on a reserve list of a county board, (2) has been recruited at a 
job fair or as a result of contact made at a job fair, (3) has not obtained regular employee status 
through the usual job posting process for professional vacancies, and (4) has obtained a 
baccalaureate degree from an accredited institution of higher education within the past year. W. Va. 

Code § 18A-1-1(i). 

House Bill 2637 amends the little-used statutory provisions for the employment of PEPP teachers 
by first removing the requirement that a county board’s policy for the employment of PEPP be 
limited to areas of critical need and shortage identified by the State Board of Education. 
Additionally, even though the bill retains the requirement that a PEPP can be employed only if 
there are not any “potentially qualified” applicants who are available and willing to fill the position, 
it simplifies the posting process by giving a county board the option of posting notice of vacancies 
in critical need and shortage areas on the county website, rather than in a conspicuous place in 
each school. In any event, a vacancy must be posted for at least ten working days prior to offering 
employment to PEPP. County boards are expressly excused from having to post notice of vacancy 
more than once before employing PEPP. W. Va. Code § 18A-2-3(d)(1)(A); W. Va. Code 

§ 18A-2-3(d)(1)(B); W. Va. Code § 18A-2-3(d)(1)(C); W. Va. Code § 18A-2-3(d)(5). 
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School employees whose contracts will end due to reduction in force in the current fiscal year are 
no longer eligible to be employed as PEPP. PEPP may only be employed from candidates at a job 
fair who have or will graduate from college in the current school year. The House Bill adds that a 
PEPP may be employed only if the PEPP’s employment will begin at the next employment term 
following graduation. Counties are no longer limited to the lesser of 25 PEPP or three full-time 
PEPP per 100 professional personnel. Instead, they may employ up to the number required to fill 
posted teaching positions in areas of critical need and shortage.  W. Va. Code 

§ 18A-2-3(d)(1)(C)(2); W. Va. Code § 18A-2-3(d)(1)(C)(3). 

New provisions of the PEPP statute raise questions and confusion about the process by which 
PEPP become regular employees. A new subsection of the statute states that for a PEPP to obtain 
regular employment status, a vacant position in an area of critical need and shortage must be posted 
and there must be “no qualified applicants.” The qualifications of the PEPP candidate must then 
be considered under the provisions of West Virginia Code § 18A-4-7a, even though that statute 
regulates the filling of positions of professional employment when there are multiple qualified 
applicants. Further, if the vacancy to be filled is in a classroom teacher position, House Bill 2637 
calls for “initial involvement” of the faculty senate as provided for in West Virginia Code 
§ 18A-4-7a. Yet that statute gives the faculty senate a role in filling classroom teacher vacancies 
only when there are multiple qualified applicants. Ultimately under the new legislation, a PEPP 
can receive regular employment status only upon recommendation of the county superintendent 
and approval by the county board. W. Va. Code § 18A-2-3(d)(5). 

To not only help recruit PEPP for areas of critical need and shortage, but also to recruit other 
professionals in critical needs areas, county boards are authorized to pay a one-time financial 
incentive from local funds, such as, but not limited to, a signing bonus or moving expenses. Any 
such bonus may be paid only after a contract of employment is signed. W. Va. Code 

§ 18A-2-3(d)(7). 

House Bill 2702 

Excused Absences for Personal Illness from School 

In effect July 1, 2017 

All documentation relating to student absences from school must now be provided to the school 
no later than three instructional days after the day on which the student returns to school. W. Va. 

Code § 18-8-4(a)(4). 

Under prior law, a student’s absence from school was excused for “personal illness or injury of 
the student or in the family.” The general phrase, “or in the family,” is now replaced by House Bill 
2702 with “personal illness or injury of the student’s parent, guardian, custodian, or family 
member.” In the case of such absences, the written excuse must explain why the student’s absence 
was necessary and caused by the illness or injury in the family. W. Va. Code § 18-8-4(a)(3)(ii). 

The attendance director or assistant now has discretion, instead of a duty, to serve written notice 
on the parent, guardian, or custodian when a student has three unexcused absences during a school 
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year, advising them that if the student has five unexcused absences, a conference will be required. 
However, the duty remains after five unexcused absences to serve notice of a required conference 
(now to occur with the principal, administrative head, or chief administrator). In the case of ten 
unexcused absences of a student during a school year, the attendance director or assistant now has 
discretion, instead of a duty, to file a complaint in magistrate court against the parent, guardian, or 
custodian. W. Va. Code § 18-8-4(b); W. Va. Code § 18-8-4(c); W. Va. Code § 18-8-4(d). 

House Bill 2704 

Prohibiting Persons Convicted of Sexual Offenses Against Children with Whom They Hold 

Positions of Trust from Holding Certification or License Valid in Public Schools 

In effect July 7, 2017 

House Bill 2704 establishes an additional ground for revoking a teacher’s certificates. The 
certificates of a teacher are “automatically revoked” for conviction of an offense under West 
Virginia Code § 61-8D-5, “Sexual abuse by a parent, guardian, custodian or person in a position 
of trust to a child; parent, guardian, custodian or person in a position of trust allowing sexual abuse 
to be inflicted upon a child; displaying of sex organs by a parent, guardian, or custodian.” W. Va. 

Code § 18A-3-6(a). 

The bill also adds a provision to the statute that requires the State Department of Education to 
perform a criminal history check of applicants for initial licensure. After an initial license is issued, 
a licensee who lived outside of West Virginia for a year or more may be required by the 
Department to be fingerprinted for a state criminal history record check through the central abuse 
registry, as well as a national criminal history record check. The Department also has discretion to 
require the fingerprinting for the same purposes when the Department or school administrator 
reasonably believes that a licensee has not notified the school administrator of a felony conviction, 
a conviction under West Virginia’s sexual offense laws, or a conviction under similar sexual 
offense laws of another state or the United States. W. Va. Code § 18A-3-10. 

House Bill 2711 

Abolishing Regional Education Service Agencies and Providing for the Transfer of 

Property and Records 
In effect July 7, 2017 

Biennial Regional Meetings 

House Bill 2711 repeals West Virginia Code § 18-2-26a. That statute required county boards and 
their superintendents, by region, to congregate during the summer of even-numbered years to 
identify administrative, coordinating and county level services and functions that may be shared 
between or among the county boards.  
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Cooperative Agreements 

Upon the effective date of House Bill 2711, county boards will no longer need State Board of 
Education approval to enter into cooperative agreements with other county boards to provide 
improvements to instructional needs, including agreements to employ specialists in a field of 
academic study or for support functions or services for the field. W. Va. Code § 18-5-13(q)(1). 

A county board may also enter into written cooperative agreements with any other West Virginia 
county board or boards for coordination and cooperation in areas of service to reduce 
administrative and/or operational costs. The agreements may consolidate administrative, 
coordinating, and other county level functions into shared functions to promote the efficient 
administration and operation of the public school systems. The areas of service that cooperative 
agreements may address include, but are not limited to (1) purchasing; (2) operation of specialized 
programs for exceptional children; (3) employment of school personnel; (4) professional 
development; (5) technology including, but not limited to, the West Virginia electronic 
information system; and (6) billing for school-based Medicaid services. W. Va. Code 

§ 18-5-13(q)(2). 

County Superintendents’ Advisory Council 

House Bill 2711 creates the County Superintendents’ Advisory Council whose purpose is to 
promote collaboration among county school districts and give input to the State Board of 
Education and State Superintendent of Schools on issues facing school systems.  W. Va. Code 

§ 18-5-13b(a). 

Even though the bill does not take effect until July 7, 2017, it requires that no later than June 1, 
2017, all county superintendents must meet to divide the state into geographic quadrants. 
Superintendents in each quadrant will then meet as necessary to identify areas of coordination and 
cooperation to reduce administrative and/or operational costs, including the consolidation of 
administrative, coordinating, and other county level functions into shared functions to promote the 
efficient administration and operation of the school systems. Among the areas of service are the 
six listed under “Cooperative Agreements,” above. At least one annual meeting in each quadrant 
must include a discussion of recommendations for changes in laws or policies needed to better 
empower the districts to meet the state’s education goals. The recommendations will be reported 
to the Legislative Oversight Commission on Education Accountability (LOCEA). W. Va. Code 

§ 18-5-13b(b); W. Va. Code § 18-5-13b(c). 

The superintendents in each quadrant must select a county superintendent to represent the quadrant 
at the state level. Quadrant representatives will annually, at least four times, identify and present 
to state officials the issues facing their quadrants: in semiannual meetings with the State 
Superintendent of Schools, in an annual meeting with the State Board of Education, and in an 
annual report to LOCEA, W. Va. Code § 18-5-13b(c)(1); W. Va. Code § 18-5-13b(d). 
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Regional Education Service Agencies (RESAs) 

The legislation provides that prior to July 1, 2018, each of West Virginia’s regional education 
service agencies may be modified by cooperative agreement of its member county boards. But on 
that date, each RESA is dissolved, with its property, equipment and necessary records transferred, 
liquidated, or disbursed in this priority order: (1) to any successor educational service cooperative 
substantially covering the same geographical area, (2) to the county boards that were members of 
the RESA, as agreed by those counties, or (3) to the State Board of Education or other appropriate 
entities as provided by law. The foundation allowance for RESAs is also reduced to zero for the 
fiscal year beginning July 1, 2017, and each year thereafter. W. Va. Code § 18-2-26; W. Va. Code 

§ 18-5-13c(b); W. Va. Code § 18-9A-8a. 

Educational Services Cooperatives 

New West Virginia Code § 18-5-13(q)(3) authorizes county boards to enter into agreements with 
one another to establish educational services cooperatives (ESCs). ESCs will serve as regional 
units to provide for high quality, cost effective, lifelong education programs and services to 
students, schools, school systems, and communities. Each ESC may serve as a regional 
multi-service agency to develop, manage, and provide such services and programs as determined 
by its governing council and as provided by statute. W. Va. Code § 18-5-13c(a). 

The governing council of each ESC will direct and control the ESC. The governing council will 
include the county superintendent of each participating county and a county board of education 
member chosen by each participating school board. County board members serving on councils 
may be compensated for up to 15 meetings per year at a rate not to exceed $100 per meeting, and 
may be reimbursed for travel. Additional ESC council members shall be representatives, if any, 
selected by the ESC administrator with the consent of the council: (1) representatives of 
institutions of higher education and community and technical colleges serving the area covered by 
the ESC; (2) one non-superintendent “chief instructional leader” (an undefined term) employed by 
a member county; (3) one school principal employed by a member county; (4) one teacher 
employed by a member county; and (5) additional members representing business and industry, or 
other appropriate entities, as the governing council thinks fit. W. Va. Code § 18-5-13c(c); W. Va. 

Code § 18-5-13c(f). 

Each ESC governing council must adopt bylaws, appoint a will-and-pleasure ESC administrator, 
operate as a Local Educational Agency (LEA) for financial purposes (including grants and 
purchasing), and develop and/or implement any other programs as directed by law or the governing 
council, or requested by individual member counties or groups of member counties, subject to 
available funds. W. Va. Code § 18-5-13c(d)(1); W. Va. Code § 18-5-13c(d)(2); W. Va. Code 

§ 18-5-13c(d)(5); W. Va. Code § 18-5-13c(d)(10). 

With “advice and assistance” of the governing council, the ESC administrator may select one 
county board comprising the ESC to be the ESC’s fiscal agent. The ESC administrator will also 
arrange an annual audit. W. Va. Code § 18-5-13c(e). 
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An ESC may purchase, hold, encumber, and dispose of real property for use as its office or for any 
educational service it provides, but only with the consent of two-thirds of the members of the 
governing council and three-fourths of the county boards in the ESC (by majority vote of each 
board). W. Va. Code § 18-5-13c(d)(4). 

Each ESC has the discretion to employ regular full-time and part-time staff who will be considered 
state employees for purposes of participating in the PEIA and state retirement programs. A 
recipient of personnel services from an ESC will not be deemed the employer of those personnel 
by reason of the recipient supervising or controlling the services provided. W. Va. Code 

§ 18-5-13c(d)(3). 

Additionally, each ESC may (1) receive, expend, and disburse funds from the state or federal 
governments, member counties, or gifts and grants, (2) contract with county boards, the State 
Department of Education, higher education institutions, persons, companies, or other agencies to 
implement programs and services; (3) partner with member school systems, particularly 
low-performing systems, to attract and leverage resources to meets the needs of schools and school 
systems; (4) upon request, assume responsibility for one or more functions otherwise performed 
by a county board or boards; (5) offer technical assistance, including targeted comprehensive staff 
development, especially for schools and systems out of compliance with state or federal law; and 
(6) serve as a repository of research-based teaching and learning practices, using technology to 
ensure maximum access by schools. W. Va. Code § 18-5-13c(d)(6); W. Va. Code 

§ 18-5-13c(d)(7); W. Va. Code § 18-5-13c(d)(8); W. Va. Code § 18-5-13c(d)(9). 

Each ESC administrator must annually submit to its governing council a plan identifying the 
programs and services suggested for implementation during the following year in at least 23 areas 
specified in the statute. The plan must contain components of long-range planning determined by 
the council. The 23 areas to be addressed are: (1) administrative services; (2) curriculum 
development; (3) data processing; (4) distance learning and other telecommunication services; (5) 
evaluation and research; (6) staff development; (7) media and technology centers; (8) publication 
and dissemination of materials; (9) pupil personnel services; (10) planning; (11) secondary, 
postsecondary, community, adult, and  adult vocational education; (12) teaching and learning 
services, including services for students with special talents and special needs; (13) employee 
personnel and employment services; (14) vocational rehabilitation; (15) health, diagnostic, and 
child development services and centers; (16) leadership or direction in early childhood and family 
education; (17) community services; (18) fiscal services and risk management programs; (19) legal 
services; (20) technology planning, training, and support services; (21) health and safety services; 
(22) student academic challenges; and (23) cooperative purchasing services. W. Va. Code 

§ 18-5-13c(d).  

Individual county boards are empowered to enter into agreements with ESCs to employ specialists 
in a field of academic study, for support functions or services in the field, and otherwise to improve 
their educational needs. W. Va. Code § 18-5-13(q)(1). 
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Note: The statute regulating ESCs, West Virginia Code § 18-5-13c, as enacted, appears to have 

two subsections (d).  

Standards and Assessments 

The State Board of Education is required to adopt high-quality education standards for student, 
school, and school system performance and process in two new areas: academic standards and 
digital literacy skills. Additionally, before the testing window of the 2017-2018 school year, the 
State Board must either align the comprehensive statewide student assessment with the 
college-readiness standards for English language arts and math, or develop other aligned tests to 
be required in grades 3 through 8 and administered once during grades 9 through 12. The statewide 
student assessment adopted prior to the 2017-2018 testing window must be used for at least four 
consecutive years. It must be administered in accordance with the requirements of the Every 
Student Succeeds Act or subsequent federal law. W. Va. Code § 18-2E-5(c)(1); W. Va. Code 

§ 18-2E-5(c)(16); W. Va. Code § 18-2E-5(d)(2); W. Va. Code § 18-2E-5(d)(4); W. Va. Code 

§ 18-2E-5(d)(7). 

The college and career readiness assessment, which is administered in grade 11, must count toward 
the statewide student assessment. It must be one that is used by a significant number of regionally 
accredited higher education institutions for determining college admissions. The State Board may 
adopt a career readiness assessment that measures and documents foundational workplace skills, 
and leads to a nationally recognized work readiness certificate for students. W. Va. Code 

§ 18-2E-5(d)(3); W. Va. Code § 18-2E-5(d)(6). 

However, before the State Board of Education adopts or revises academic standards in math, 
English language arts, science, and social studies, and before the State Board adopts a new 
statewide summative assessment, it is required by House Bill 2711 to constructively engage with 
LOCEA. W. Va. Code § 18-2E-1a(a). 

The bill prohibits the State Board from implementing the Common Core academic standards, and 
from adopting either the Smarter Balanced Assessment system or the PARCC assessment system 
as the statewide summative assessment. It also forbids the State Board from adopting, without 
oversight by LOCEA, any national or regional testing program, or academic standards, tied to 
federal funding. The State Board must allow educators to participate in developing academic 
standards and in cyclically reviewing any academic standards proposed by the State Board. W. Va. 

Code § 18-2E-1a(b); W. Va. Code § 18-2E-1a(c). 

The State Board is forbidden to approve any summative assessment that takes more than 2% of a 
student’s instructional time. No student may be required to complete more summative assessments 
than required by the Every Student Succeeds Act, except as provided by West Virginia statute. 
The collection of personal data as part of the assessment process is prohibited, except for what is 
necessary for student instruction, academic, and college and career search needs. W. Va. Code 

§ 18-2E-5(d)(8). W. Va. Code § 18-2E-5(d)(9). W. Va. Code § 18-2E-5(d)(10). 
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If a school in grades K through 12 administers other online testing or assessment instruments to 
promote student achievement, the State Board must now provide online assessment preparation to 
ensure that students have the requisite digital literacy skills. W. Va. Code § 18-2E-5(d)(5). 

Performance Measures and Accreditation 

Under House Bill 2711, the State Board’s system to assess and weigh annual school and school 
system performance must employ multiple measures, meet the requirements of federal law, and 
give fair credit to all measures affecting students and subgroups of students. W. Va. Code 

§ 18-2E-5(e). 

Each county board must use the State Board’s statewide electronic information system for 
reporting to the State Department of Education.  W. Va. Code § 18-2E-5(f). 

The legislation eliminates the Office of Education Performance Audits. In its place, the State Board 
of Education may employ experienced education professionals, serving at the will and pleasure of 
the State Board, to coordinate on-site and school system improvement efforts with staff at the State 
Board. W. Va. Code § 18-2E-5(j). 

As before, the State Board of Education is required to annually accredit schools based upon levels 
of accreditation established by the State Board. However, the statute no longer authorizes the State 
Board to intervene directly or indirectly in the operation of a school, require a school to revise its 
electronic strategic plan, appoint monitors to work with the principal and staff, direct a county 
board to target resources to assist a school, or replace the principal at a school. W. Va. Code 

§ 18-2E-5(k). 

Likewise, the State Board of Education is still required to annually issue each school system an 
approval status in compliance with federal law and State Board policy. In doing so, the State Board 
is no longer required to use the labels of full approval, temporary approval, and conditional 
approval. A school system may still receive nonapproval status based on extraordinary 
circumstances defined by State Board policy. However, the legislation removes a provision of 
prior law allowing the State Board to give nonapproval status to county boards which have more 
than casual deficits and which do not develop or comply with an approved deficit reduction plan. 
W. Va. Code § 18-2E-5(l); W. Va. Code § 18-2E-5(m). 

When nonapproval of a school system for extraordinary circumstances does not rise to the level of 
immediate intervention by the State Board of Education, the State Board may, as before, declare a 
state of emergency, approve recommendations for improvement, and then intervene if the school 
system does not, within six months, make progress in correcting the extraordinary circumstances. 
The intervention may include limiting the authority of the county board in areas that compromise 
the delivery of a thorough and efficient education, and delegating that authority to the State 
Superintendent; declaring the office of county superintendent vacant and filling it; declaring the 
positions of will-and-pleasure county personnel vacant; and taking any direct action necessary to 
correct the extraordinary circumstances. W. Va. Code § 18-2E-5(m). 
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Removed from the State Board’s stated options in such cases are the powers to (1) delegate to the 
State Superintendent the authority to hear and decide personnel matters and school closing or 
consolidation matters, (2) function in lieu of the county board in transfers, sales, purchases, and 
other transactions regarding real property, (3) replace administrators and principals in low 
performing schools, and (4) fill positions of administrators and principals without having to follow 
the provisions of the professional vacancy-filling statute, West Virginia Code § 18A-4-7a.  W. Va. 

Code § 18-2E-5(m). 

Like under prior law, immediate intervention by the State Board in the operation of a county school 
system is authorized when the conditions precedent to intervention under the State Board policy 
exist, and either delay would not be in the best interests of students, or the State Board ended a 
prior intervention in the same school system within the preceding five years. House Bill 2711 adds 
a third independent ground for immediate intervention: when a county board fails to perform a 
statutory obligation which would interrupt the day-to-day operations of the county school system. 
W. Va. Code § 18-2E-5(n).  

The State Board Education still has the duty to hold a public hearing if it decides that its 
intervention in a county should continue after five years. The Legislature adds a requirement that 
the State Board hold a public hearing annually thereafter until intervention ends. W. Va. Code 

§ 18-2E-5(p). 

School Calendar 

Early childhood programs must already meet minimum weekly and annual instructional minute 
requirements of an existing statute, West Virginia Code § 18-5-44. For other programs, House Bill 
2711 now specifies the minimum length of the instructional day instead of leaving that 
determination to the State Board of Education. For schools with grade levels Kindergarten through 
five, the minimum length of the instructional day is 315 minutes. For schools with grade levels six 
through eight, it is 330 minutes. For schools with grade levels nine through twelve, the minimum 
length of the instructional day is 345 minutes. W. Va. Code § 18-5-45(a)(1)(a).  

The legislation also recognizes “instruction delivered through alternative methods,” meaning a 
plan develop by a county board and approved by the State Board of Education for teachers to 
assign and grade work to be completed by students on days when schools are closed due to 
inclement weather or other unforeseen circumstances. If approved by the State Board as part of a 
school district’s plan, a county board may deliver instruction through alternative methods for up 
to five days when schools are closed due to inclement weather or other unforeseen circumstances. 
These days count as instructional days notwithstanding the closure of schools. W. Va. Code 

§ 18-5-45(a)(3); W. Va. Code § 18-5-45(c)(2)(B); W. Va. Code § 18-5-45(c)(2)(C). 

A county board may increase the minimum length of the instructional day “by at least 30 minutes 
per day” to ensure that it achieves at least an amount of instructional time equivalent to 180 
separate instructional days, applying (1) up to five days of this equivalent time to cancel 
instructional days lost due to necessary school closures, (2) up to an additional five days or 
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equivalent, within the school calendar, for activities by educators at the school level, without 
students present, to improve instruction (these days cannot be cancelled and rescheduled as 
instructional days), and (3) any additional equivalent time to recover time lost due to late arrivals 
and early dismissals. W. Va. Code § 18-5-45(c)(2); W. Va. Code § 18-5-45(c)(2)(A); W. Va. Code 

§ 18-5-45(c)(2)(C); W. Va. Code § 18-5-45(e).  

Every county board is now required to schedule one noninstructional day for preparation for 
opening school, and one day to be used by employees to prepare to close school. Previously, county 
boards were permitted, but not required, to schedule such days. House Bill 2711 literally provides 
that at the teacher’s discretion, these days may be used for curriculum development, professional 
development, teacher-pupil-parent conferences, “making up days when instruction was scheduled 
but not conducted,” and faculty senate meetings. W. Va. Code § 18-5-45(c)(3)(D); W. Va. Code 

§ 18-5-45(c)(3)(E). 

School calendars must now provide six, instead of four, two-hour blocks of time for faculty senate 
meetings. One such block must be scheduled for the first month of the employment term, one for 
the last month, and at least one in each of the months of October, December, February, and April. 
W. Va. Code § 18-5-45(c)(3)(E)(vi); W. Va. Code § 18-5A-5(b)(12). 

Under existing law, the State Superintendent may decrease the minimum instructional term in any 
county declared a federal disaster area, and where the event causing the declaration is substantially 
related to the loss of instructional days. The new legislation allows the State Superintendent to also 
do so in any county subject to an emergency or disaster declaration by the Governor. W. Va. Code 

§ 18-5-45(n). 

Planning Periods 

As has long been the case, teachers regularly employed for more than one-half the class periods of 
the regular school day are entitled to at least one daily planning period. However, under House 
Bill 2711, the planning period may be within the school day, and no longer has to occur within the 
shorter instructional day. House Bill 2711 makes clear that the guaranteed planning period must 
be uninterrupted. Administrators may not require a teacher to use the planning period to complete 
duties beyond instructional planning, “including, but not limited to, administrative tasks and 
meetings.” W. Va. Code § 18A-4-14(b). 

House Bill 2720 

Allowing the School Building Authority to Transfer Funds Allocated into the School 

Construction Fund 
In effect July 1, 2017 

This bill continues a special revenue account in the State Treasury, the “School Building Authority 
Fund.” Administered by the School Building Authority, expenditures from the School Building 
Authority Fund may be made only in accordance with appropriations from the Legislature. W. Va. 

Code § 18-9D-3(b). 
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House Bill 2771 

Temporary Teaching Certificates for Armed Forces Spouses 

In effect July 7, 2017 

House Bill 2771 empowers the State Superintendent of Schools to issue a new kind of professional 
certificate: the temporary teaching certificate for “Armed Forces spouses.” The certificate is valid 
for one year and may be renewed for additional one year terms. W. Va. Code § 18A-3-2a(g); 

18A-3-2a(g)(2)(3). 

To obtain the temporary certificate or renew it, an applicant must (1) be married to a member of 
the  Armed Forces of the United States who is on active duty, (2) hold a current unencumbered 
teaching certificate or license issued by an equivalent credentialing department, board or authority 
of a state, the District of Columbia, Puerto Rico, the United States Virgin Islands, territory or 
foreign country, (3) provide acceptable proof that the applicant’s spouse is assigned to a duty 
station in West Virginia or at a military installation within 50 air miles of our state’s border, and 
(4) provide acceptable proof that the applicant is also assigned to a duty station in West Virginia 
or at a military installation within 50 air miles of our state’s border under the spouse’s official 
active duty military orders. W. Va. Code § 18A-3-2a(g)(1). 

The State Superintendent may deny the certificate for fraud, material misrepresentation or 
concealment in the person’s application. The State Superintendent may also deny or revoke the 
certificate for a criminal conviction for which a teaching certificate may be revoked under West 
Virginia law. W. Va. Code § 18A-3-2a(g)(2). 

House Bill 2846 

Including High School Students Participating in a Competency-Based Pharmacy 

Technician Education and Training Program as Persons Qualifying to Be a Pharmacy 

Technician Trainee 
In effect July 7, 2017 

This new section of the West Virginia Code makes certain high school students eligible for 
registration as pharmacy technician trainees in the practice of pharmacist care. To qualify, a student 
must be currently enrolled in a high school competency-based pharmacy technician education and 
training program, submit an application to the West Virginia Pharmacy Board, pay the applicable 
fees, undergo state and national criminal history record checks, and meet certain standards related 
to alcohol and drug abuse and prior criminal convictions. W. Va. Code § 30-5-11a(a). 

House Bill 2897 

Raising the Amount Required for Competitive Bidding of Construction Contracts by the 

State and Its Subdivisions 
In effect July 7, 2017 

The West Virginia Fairness in Competitive Bidding Act concerns government construction 
contracts. It is amended by House Bill 2897 to address “alternates.” Alternates are any additive 
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options, or alternative designs, included in a solicitation for competitive bids that are different 
from, and priced separately from, what is included in a base bid. No solicitation of bids may include 
more than seven alternates. If alternates are accepted, they must be accepted in the order in which 
they are listed on the bid form, except that a public entity may accept an alternate out of order if 
acceptance would not affect determination of the lowest qualified bidder. An unaccepted alternate 
contained in a bid will, by law, expire 150 days after the date of the opening of bids for review. 
Determination of the lowest qualified responsible bidder must now be based on the sum of the 
base bid and any alternates accepted. W. Va. Code § 5-22-1(b)(4); W. Va. Code § 5-22-1(e). 

The House Bill also precludes all government entities from awarding a contract for a construction 
project exceeding $25,000 in total cost to any bidder that is known to be in default of any monetary 
obligation owed to the State of West Virginia or a political subdivision of the state. The obligations 
include, but are not limited to, payroll taxes, property taxes, sales and use taxes, fire service fees, 
and other fines or fees. W. Va. Code § 5-22-1(i). 

An exception to the Fairness in Competitive Bidding Act for emergency repairs is broadened to 
include emergency repairs to public infrastructure.  W. Va. Code § 5-22-1(k)(3). 

Since July 1, 2008 solicitations for public improvement contracts have required each bidding 
contractor to submit an affidavit attesting that the contractor has a written plan for a drug-free 
workplace policy. The new legislation clarifies that the affidavit must be submitted before a 
contractor is awarded a contract. If the affidavit is not submitted with the bid submission, the public 
authority must now promptly, by telephone and email, request that the low bidder and second low 
bidder provide the affidavit within one business day of the request. Failure to do so will disqualify 
the bid. W. Va. Code § 21-1D-5. 

Similarly, if an apparent low bidder for a public improvement project fails to submit a contractor’s 
license number, the public authority must now promptly request by telephone and email that the 
low bidder and second low bidder provide the license number within one business day of the 
request. Failure of the bidder to do so will disqualify the bid. W. Va. Code § 21-11-11. 

House Bill 2897 raises for the state and various state subdivisions the amount required for 
competitive bidding of construction contracts. It did not do so for county boards of education. The 
bill also requires apparent low bidders on certain contracts with a state spending unit to submit a 
list of certain subcontractors. It appears that this provision, too, does not apply to county boards. 

House Bill 3080 

Requiring Instruction in the Declaration of Independence and the United States 

Constitution 

In effect July 7, 2017 

House Bill 3080 recognizes the full week of classes that includes September 11 as “Celebrate 
Freedom Week.” The purpose is to educate students about the sacrifices made for freedom in the 
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founding of our country and the values on which the country was founded. W. Va. Code 

§ 18-2-9(e). 

During Celebrate Freedom Week, each social study class in every public, private, parochial, and 
denominational school must include appropriate instruction that (1) includes an in-depth study of 
the intent, meaning and importance of the Declaration of Independence and the Constitution of the 
United States, with an emphasis on the Bill of Rights; (2) uses the historical, political, and social 
environments surrounding each document at the time of its initial passage or ratification; and (3) 
includes the study of historical documents to firmly establish the historical background leading to 
the establishment of the provisions of the Constitution and Bill of Rights by the founding fathers 
for the purposes of safeguarding our Constitutional republic. W. Va. Code § 18-2-9(e). 

As an indicator of student achievement in civics education, starting in the 2018-2019 school year, 
public school students between ninth and twelfth grade must be given a test that is the same as, or 
similar to, the civics portion of the naturalization test used by the United States Citizenship and 
Immigration Service. Test results may be evaluated in the aggregate by a county board’s 
curriculum director and reported to board members. W. Va. Code § 18-2-9(f). 

The requirements of this legislation are not intended to create standards or requirements that will 
be subject to state accountability measures. W. Va. Code § 18-2-9(e); W. Va. Code § 18-2-9(f). 

House Bill 3093 

Broadband Enhancement and Expansion Policies 

In effect July 7, 2017 

In this bill the Legislature enumerates reasons for making every area of West Virginia accessible 
to Internet communication through the availability of broadband services and technology. One of 
the primary reasons cited is that fair and equitable access to 21st century technology is essential to 
maximize the functionality of education resources and educational facilities that enable children 
to receive the best of future teaching and learning. Another is that administrators should have the 
electronic resources to monitor student performance, to manage data, and to communicate 
effectively. Additionally, every teacher should be provided with online access to and the ability to 
deliver the best available educational technology resources to students. W. Va. Code § 31G-1-1. 

The State Superintendent of Schools or his or her designee is made a member of the new 
Broadband Enhancement Council.  The council’s duties include exploring the potential for 
increased use of broadband service for education, career readiness, workforce preparation and 
alternative career training, and cooperating and assisting in the expansion of electronic instruction 
and distance education services. The council is also given the power to promote awareness of 
public facilities that have community broadband access that can be used for distance education 
and workforce development. W. Va. Code § 31G-1-3; W. Va. Code § 31G-1-4.  
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RECENT DECISIONS OF THE                                                                             

WEST VIRGINIA SUPREME COURT OF APPEALS 

West Virginia Supreme Court of Appeals 
http://www.state.wv.us/wvsca 

1. Redd v. McDowell County Board of Education, No. 15-0566 (May 20, 2016) 
(memorandum decision).  The general rule is that where an administrative remedy is 
provided by statute or by rules and regulations having the force and effect of law, relief 
must be sought from the administrative body, and such remedy must be exhausted before 
the court will act. If the matter is within the jurisdiction of the administrative agency, this 
rule applies even though the administrative agency cannot award damages. 

2. Lemasters v. Jackson County Board of Education, Docket No. 15-0339 (May 23, 2016) 
(memorandum decision).  Regularly scheduled bus duty for teachers that falls outside the 
regular school day is not an extracurricular assignment for which the teachers are entitled 
to additional compensation. 

3. Lancaster v. Ritchie County Board of Education; Docket No. 15-0544 (May 23, 2016) 
(memorandum decision).  In reviewing a circuit court’s reversal of a Grievance Board 
decision, the proper standard is not that there was no evidence to support the Grievance 
Board’s decision, but that the circuit court found the Grievance Board’s decision to be 
clearly wrong.  Also, when, having been provided numerous trainings and warnings about 
appropriate conduct, an employee willfully engages in prohibited behaviors, the 
employee’s conduct may not be deemed correctable and the employee may not be entitled 
to an improvement plan addressing the prohibited conduct. 

4. Cabell County Board of Education v. Adkins, No. 14-1213 (June 15, 2016) (memorandum 
decision).  Collateral estoppel, or issue preclusion, applies to the decisions of the Grievance 
Board. Collateral estoppel will bar a claim if four conditions are met: (1) The issue 
previously decided is identical to the one presented in the action in question; (2) there is a 
final adjudication on the merits of the prior action; (3) the party against whom the doctrine 
is invoked was a party or in privity with a party to a prior action; and (4) the party against 
whom the doctrine is raised had a full and fair opportunity to litigate the issue in the prior 
action. 

5. Nottingham v. Kanawha County Board of Education, Docket No. 15-0602 (June 21, 2016) 
(memorandum decision).  Under appropriate circumstances, county boards have the right 
to expand the required qualifications for a given service personnel position beyond the 
statutory definition of the job’s classification title. Where none of the applicants hold the 
same classification title as the posted job, the statutory definition for “qualifications” may 
permit the county board to consider whether an applicant meets the job’s necessary 
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requirements. While three factors – qualifications, seniority and evaluation of past service 
– must be considered in the hiring process, these factors need not be given equal weight 
under all circumstances.    

6. Yatauro v. Calhoun County Board of Education, No. 15-0903 (September 16, 2016) 
(memorandum decision).  Where the State Board of Education through the State 
Superintendent of Schools finds that a county board’s proposed budget will not maintain 
the proposed educational program and other financial obligations and, therefore, requires 
the county board to revise its proposed budget to reduce salary costs by reducing the 
number of extended employment days beyond 200 for the coming year, the county board 
may lawfully reduce the employment terms of its employees without complying with the 
due process and hearing requirements that normally apply when a county board reduces its 
employees’ annual contract terms. 

7. Monongalia County Board of Education v. American Federation of Teachers – West 
Virginia, AFL-CIO, No. 15-0662 (November 2, 2016) ___W. Va. ___, 792 S.E.2d 645 
(2016).  A county board may contract with its regional education service agency (RESA) 
for the provision of interventionist services to its students. 

8. Clark v. Board of Education of the County of Fayette, No. 15-1146 (November 10, 2016) 
(memorandum decision).  A West Virginia statute clearly provides political subdivisions 
with immunity from liability for losses or claims resulting from snow or ice placed on 
public ways or other public places by the weather. However, political subdivisions are not 
immune from liability for losses or claims occurring from an affirmative negligent act of 
the political subdivision resulting in snow or ice on public ways or other public places. 
Examples of affirmative negligent acts that could render a political subdivision liable: (1) an 
employee shoveling snow from one spot and placing it on the walkway, and/or (2) an employee 
allowing a pipe or hose to leak onto a walkway where the water subsequently froze. 

9. Straley v. Putnam County Board of Education, No. 14-AA-91 (November 16, 2016) 
(memorandum decision).  The posting of a regular bus operator job to include certain 
afterschool duties that should have instead been posted separately as an extracurricular 
assignment is a discrete event with lasting effects, rather than a continuing practice. Thus, 
a grievance arguing that the afterschool duties should have been separately posted and 
contracted as an extracurricular assignment must be initiated within fifteen days after the 
bus operator is aware that the afterschool run is included in his regular contract. He cannot 
later file the grievance under a rule that allows employees to file grievances within fifteen 
days of the most recent occurrence of a continuing practice, even if the county board’s 
alleged error later kept him from accepting an afterschool extra-duty run that conflicted 
with the schedule of his regular job. 

10. Hoke v. Board of Education of the County of Monroe, No. 15-0972 (January 26, 2017) 
(memorandum decision).  A county board has only the powers granted to it by statute and, 
accordingly, a deed made in violation of a statutory public auction requirement is void and 
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of no effect. A county board may not lawfully convey an ownership interest in real property 
to a private party without meeting the requirements of the applicable statute.\ 

11. In re: Involuntary Hospitalization of T.O., No. 16-0095 (February 8, 2017).  The Supreme 
Court of Appeals of West Virginia issues memorandum decisions in cases that address no 
new point of law and in three primary circumstances: when: (1) the Supreme Court of 
Appeals finds no substantial question of law and the court does not disagree with the 
decision of the lower court as to the question of law; (2) upon consideration of the 
applicable standard of review and the record presented, the Supreme Court of Appeals finds 
no prejudicial error; or (3) other just cause exists for summary affirmance. Memorandum 
decisions may be cited as legal authority. But where a conflict exists between a published 
opinion and a memorandum decision, the published opinion controls. The Supreme Court’s 
decisions, whether set forth in a published opinion or a memorandum decision, are not 
sacrosanct and will be reversed where warranted by the law. 

12. Layne v. Kanawha County Board of Education, No. 16-0407 (February 17, 2017) 
(memorandum decision).  The Legislature intended for probationary employees to be 
treated differently than non-probationary employees. With regard to the suspension of a 
probationary employee, West Virginia Code § 18A-2-8a is unequivocally silent on this 
issue and, thus, does not provide for notice and a hearing prior thereto. With regard to a 
county board employee’s right to representation in disciplinary conferences as provided in 
the grievance procedure, in order to be denied the right, one must invoke the right.  

13. Louk v. Board of Education of the County of Braxton, No. 16-0321 (February 21, 2017) 
(memorandum decision).  Because the legislature did not define the term “acceptable” for 
purposes of determining whether a probationary employee completed a year of acceptable 
employment, county boards have reasonable discretion on that issue. It is reasonable for a 
county board not to credit a probationary employment with a year of acceptable 
employment for a school year that the employee did not complete because he was 
suspended for disciplinary reasons for the last two months. Also, the disciplinary 
suspension of a probationary employee, and the subsequent non-renewal of the employee’s 
contract based upon the same conduct for which he was disciplined, does not amount to 
double punishment for the same offense. Probationary non-renewals are not considered 
disciplinary actions, regardless of the reasons for the non-renewal. 

14. Stewart v. Lincoln County Board of Education, No. 16-0123 (February 21, 2017) 
(memorandum decision).  To prevail in a misclassification grievance, a service employee 
must establish that her duties more closely match those of another classification than that 
under which the employee's position is categorized. Simply because an employee is required 
to undertake some responsibilities normally associated with a higher classification, even 
regularly, does not render her misclassified. The title of one's supervisor as a central office 
administrator does not, in and of itself, determine whether the employee should be 
classified as a secretary III or executive secretary. Rather, the duties of the employee must 
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first meet the duties outlined in the lower secretary definitions. Only then does the inquiry 
turn to the location and supervisory title and role of the employee. 

15. West Virginia Department of Education v. McGraw, No. 16-0679 (May 17, 2017).  A 
government employer implicates its employee’s liberty interest in his/her good name when 
the following elements are alleged: (1) a stigmatizing statement; (2) which was false; (3) 
was published, or made accessible to the public; (4) in connection with a serious adverse 
employment action. When these elements are met, the employee must be afforded 
procedural safeguards under Article III, Section 10 of the West Virginia Constitution. 

16. Smith v. Mingo County Commission, No. 16-0417 (May 19, 2017) (memorandum 
decision).  The rules governing whether a public official is entitled to indemnification for 
attorneys’ fees are the same in both the civil and criminal context. In order to justify 
indemnification from public funds, the underlying action must arise from the discharge of 
an official duty in which the government has an interest; the officer must have acted in 
good faith; and the agency seeking to indemnify the officer must have either the express or 
implied power to do so. 

17. E. R. v. Jefferson County Board of Education, No. 16-0836 (June 16, 2017) (memorandum 
decision).  A factor in favor of the Supreme Court of Appeals considering a technically 
moot question is the fact that a statute like the Safe Schools Act, which calls for one-year 
student expulsions, by its  very nature will continue to spawn controversies with limited 
life spans that end before the appellate process can run its course. Circumstantial evidence 
introduced at a student expulsion hearing is sufficient to support a county board’s finding 
that a student possessed a handgun on school property, in violation of the Safe Schools 
Act. 
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RECENT DECISIONS OF THE GRIEVANCE BOARD 

http://www.pegb.wv.gov/Pages/default.aspx 

1. Hogan v. Kanawha County Board of Education, Docket No. 2015-1306-KanED 
(March 15, 2016).  The summer service personnel statute, in addressing a reduction-in-
force of summer employees, does not permit service employees who worked in jobs one 
summer to choose, on a seniority basis, which positions in the same classification they 
prefer to hold during the next summer. 

2. Canterbury v. Raleigh County Board of Education, Docket No. 2016-0725-RalED 
(March 16, 2016).  Considerable deference is afforded the employer’s assessment of the 
seriousness of an employee’s conduct and the prospects for rehabilitation.  It may be 
reasonable to terminate an employee’s contract based upon the concern that the employee’s 
misconduct would otherwise be repeated. 

3. Cole v. Wood County Board of Education, Docket No. 2015-1554-WooED (March 18, 
2016).  A teaching schedule adjustment within an assigned school, which does not include 
duties or responsibilities outside of a teacher’s presently utilized area of certification, 
discipline, department or grade level, is not a change in assignment amounting to a transfer. 

4. Russell v. Kanawha County Board of Education, Docket No. 2016-0447-KanED (March 
21, 2016).  While immorality is frequently used to define sexual misconduct, immorality 
may also encompass other forms of conduct not in conformity with accepted principles of 
right and wrong behavior, such as theft.  Willful neglect of duty may be defined as an 
employee’s intentional and inexcusable failure to perform a work-related responsibility. 
Establishing this offense involves a fairly heavy burden in that the employer must not only 
prove that the acts it alleges did occur, but also that the reason for the employee’s neglect 
of duty was more than simple negligence.  Theft of state property is one of the most serious 
offenses an employee can commit; the value of the property is of little consequence. 

5. Sprouse v. Lewis County Board of Education, Docket No. 2015-0207-CONS (April 1, 
2016).  A statute sets the minimum salary and class titles for 200-day school service 
personnel, based on the pay grade to which their class title is assigned and their years of 
service. Other than setting a three and one-half hour per day threshold, the statute does not 
address the number of hours a school service employee must work in order to be paid the 
minimum salary. 

6. Long v. Wetzel County Board of Education, Docket No. 2015-0754-WetED (April 8, 
2016).  For purposes of determining whether a grievance complaint was timely filed, the 
discovery of a legal theory to support a grievance does not constitute discovery of an event 
giving rise to a grievance.   
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7. Ward v. Mingo County Board of Education, Docket No. 2015-1085-CONS (April 21, 
2016).  Ultra vires acts of a government agent, acting in an official capacity, in violation 
of a policy or statute, are considered non-binding and cannot be used to force an agency to 
repeat such violative acts.  A county board is not bound by the legally unauthorized acts of 
its officers. All persons must take note of the legal limitations upon the power and authority 
of school officials.   

8. Stewart v. Doddridge County Board of Education, Docket No. 2016-0962-CONS (April 
27, 2016).  State board of education policy provides that children who attend a pre-K 
classroom and are not yet enrolled in kindergarten, and who are transported by a school 
bus, must sit in a segregated area of the vehicle with other pre-K children.  A bus operator’s 
repeated choice to not follow this rule, of which the bus operator was aware, constitutes 
insubordination. 

9. Smith v. Ohio County Board of Education, Docket No. 2015-1624-OhiED (May 12, 2016).  
A Level One decision must be in writing, dated and set forth the reasons for the decision 
or outcome.  If the grievance is not resolved, the decision must include the address and 
procedure to appeal to the next level.  Also, the extra-duty statute requires only that the 
most senior service employee be given priority in making an assignment.  That requirement 
is met by a county board’s policy of first checking to see if the most senior employee is 
available.  The statute does not require unconditionally that the most senior employee be 
given the assignment.  It is not an abuse of discretion for a county board to refuse to award 
an extra-duty assignment to a bus operator when legitimate questions exist as to the 
employee’s logistical ability to perform the run. 

10. Collins v. Calhoun County Board of Education, Docket No. 2015-1343-CalED (May 12, 
2016).  An employee of a multi-county vocational technical center initiates a grievance by 
filing a complaint with the director of the multi-county center, rather than with the 
superintendent of any of the participating county boards. 

11. Scurlock v. Raleigh County Board of Education, Docket No. 2015-1760-CONS (May 16, 
2016).  It is permissible and reasonable for a county board to interpret “length of service 
time” for purposes of summer service employee reductions in force and reemployment to 
mean the total days served in a summer program or classification, rather than the number 
of summers worked. 

12. McCloud v. Mingo County Board of Education, Docket No. 2016-1006-MinED (May 23, 
2016).  It is not the label given to the conduct that controls whether an employee is entitled 
to an opportunity to improve, but rather whether the conduct was related to the employee’s 
performance and is correctable.  Even when an employer labels an employee’s conduct as 
willful neglect of duty or insubordination, if the underlying complaint regarding the 
employee’s conduct relates to her employment, an initial inquiry must be made into 
whether the conduct is correctable.  Excessive absenteeism is an issue for which school 
employees are entitled to evaluation and an opportunity to improve.  Also, a review of past 
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evaluations and disciplinary action can establish that an employee has been properly put 
on notice of performance deficiencies, in which case a continuing pattern of non-compliant 
behavior proves that the conduct is not correctable.   

13. Wells v. Upshur County Board of Education, Docket No. 2010-0131-UpsED(R)  (May 24, 
2016).  A county board is prohibited from discharging, demoting or transferring an 
employee for reasons having to do with prior misconduct or incompetency that has not 
been called to the employee’s attention through evaluation, and which is correctable.  By 
statute, an unsatisfactory professional must be given notice and an opportunity to improve.  
If by the next performance evaluation the individual is still not performing satisfactorily, 
the supervisor may place the employee on another improvement plan or recommend 
dismissal. Also, it is not necessary for a professional to be on an improvement plan to be 
dismissed.   

14. Bias v. Boone County Board of Education, Docket No. 2015-1235-BooED (May 25, 2016).  
The point at which a work environment becomes hostile or abusive does not depend on any 
mathematically precise test.  Instead, the objective severity of harassment should be judged 
from the perspective of a reasonable person in the victim’s position, considering all the 
circumstances.  These circumstances may include, but are by no means limited to, the 
frequency of the discriminatory conduct; its severity; whether the conduct is physically 
threatening or humiliating, or a mere offensive utterance; and whether it unreasonably 
interferes with an employee’s work performance. No single factor is required.  Depending 
upon the facts, petty interoffice squabbling may not amount to a hostile or abusive work 
environment.   

15. Lawton v. Hancock County Board of Education, Docket No. 2015-0611-HanED (May 27, 
2016).  An employee’s filing of a grievance with the Grievance Board only, and not with 
the employer, may be found to substantially comply with the statutory requirements under 
circumstances where the county board is not harmed by the employee’s error in not filing 
with the employer.  Also, in spite of the statute that prohibits a county board from changing 
the daily work schedule of a service employee during the school year without the 
employee’s written consent, a county board has freedom to make reasonable changes to a 
service employee’s daily work schedule, within the parameters of his contract, when the 
changes cannot reasonably be effected until shortly after school starts.  Whether the 
changes are reasonable involves a case-by-case, fact-specific inquiry.  Minor alterations to 
a bus route which could not be anticipated prior to the beginning of the school year may be 
made after the school year begins, as when a child moves into an area, or to alleviate 
overloading.  The schedule of an aide assigned to a school bus is defined by the daily 
schedule of her bus.   

16. Barnett v. Cabell County Board of Education, Docket No. 2015-1762-CONS (May 31, 
2016).  In filling a vacancy in a position of employment, the county superintendent has the 
duty to nominate a qualified candidate to the county board.  The board does not get to make 
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the nomination.  The board must vote on the nomination of the superintendent.  If the board 
rejects a nomination, it may direct the superintendent to nominate someone else.  In the 
end, a county board must select the most qualified candidate for the position, pursuant to 
the statutory criteria, and the selection must be reasonable, in the best interest of the 
schools, and not arbitrary and capricious.  It would be arbitrary, capricious and improper 
for a county board to base the selection of an individual for a professional vacancy on the 
fact that the candidate’s selection would be easier, would allow for a “seamless transition,” 
or be the least likely to cause disruptions. To do so would be to disregard the candidate’s 
qualifications for the job.   

17. Blackburn v. Mingo County Board of Education, Docket No. 2015-1148-CONS (June 1, 
2016).  County boards are encouraged to correct their errors as early as possible.  An error 
made in regard to one employee does not entitle another employee to the benefits of the 
same mistake.   

18. Bias v. Boone County Board of Education, Docket No. 2015-1236-BooED (June 2, 2016).  
One exception to the rule that a grievance must be filed within 15 days following the 
occurrence of the event upon which the grievance is based, or within 15 days of the date 
upon which the event became known to the employee, is the “continuing practice” 
exception.  An employee may contest a continuing practice within 15 days of the most 
recent event of the practice.  A grievant may only contest a continuing practice once, and 
any remedy is prospective.   

19. Sizemore v. Brooke County Board of Education, Docket No. 2015-1561-BroED (June 8, 
2016).  Once a service employee is properly placed in a particular summer position, 
seniority rights are established for the employee to return to the position during any 
succeeding year.  If a county board reduces in force the number of service employees to be 
employed in a particular summer program or classification from the number employed in 
that position in previous years, the reductions in force and priority and re-employment to 
that summer position shall be based upon the length of service time in the particular 
summer program or classification.  

20. Lake v. Cabell County Board of Education, Docket No. 2016-0377-CabED (June 28, 
2016).  Upon being employed by a county board, a teacher is entitled to credit for teaching 
experience for the time spent homeschooling her children as a certified teacher. 

21. Harris v. Wood County Board of Education, Docket No. 2016-0226-WooED (July 12, 
2016).  A grievance contending that a service employee is misclassified may be filed at 
any time, but only once, while the grievant remains in the classification, and relief is limited 
to 15 days prior to the initiation of the grievance at level one. However, once a service 
employee grieves her alleged misclassification, the claim progresses through the grievance 
process and is denied, she cannot file a second grievance contesting the same 
misclassification. 



 
 

37 

22. Dye v. Wirt County Board of Education, Docket No. 2016-0181-WirED (July 24, 2016).  
If the faculty senate hiring committee and the school’s principal both recommend the same 
applicant for a classroom teacher vacancy and the superintendent concurs, the county board 
must appoint the agreed upon applicant unless there was such a substantial flaw in the 
selection process that a different result may have been reached if the proper process had 
been applied. The board must appoint the agreed upon applicant even if another applicant 
received more points than the agreed upon applicant, even if the hiring committee and 
principal misapplied any of the statutory qualification criteria, and even if they credited the 
successful applicant with points to which she was not entitled. 

23. Nichols v. Calhoun County Board of Education, Docket No. 2015-0970-CONS (July 15, 
2016).    To save money, a county board can reorganize its central office to combine job 
duties in fewer positions that will provide the same services, even though there is no 
showing of a reduction in need for the services provided by the previous staffing. In making 
the related personnel recommendations to the board, the superintendent need not make a 
comprehensive financial analysis or job analysis absent a county policy requiring that he 
do so. Nor is the board required to inquire into the superintendent’s methodology, absent a 
county policy that requires it to do so. 

24. Caniff v. Braxton County Board of Education, Docket No. 2016-1549-CONS (July 27, 
2016).  Relief that entails declarations that one party or the other was right or wrong, but 
provides no substantive, practical consequences for either party, is illusory and will not be 
granted in a grievance. Also, the Grievance Board will not decide matters that are 
speculative or premature, or otherwise legally insufficient.  

25. Cosner v. Gilmer County Board of Education, Docket No. 2015-1520-GilED (July 27, 
2016).  A county board is not required to appoint the most senior regular aide who applies 
for a posted aide/early childhood classroom assistant teacher (ECCAT) vacancy if she does 
not hold the ECCAT certification required by the posting and if the board has no reason to 
believe that she will receive ECCAT certification by the time she begins working in the 
position. 

26. Howard v. Marshall County Board of Education, Docket No. 2015-1630-CONS (July 27, 
2016).  In the unique situation where a summer bus operator is unable to drive his route 
due to illness, neither requests nor is granted a leave of absence, and resigns from all 
employment by the county board before the next summer, and where the same summer run 
exists for the next summer and is posted, the county board may lawfully assign the run to 
the applicant who substituted for the ill driver the summer before rather than to a regular 
bus operator who has never worked as a summer bus operator but would nevertheless have 
been entitled to the job under the criteria of West Virginia Code § 18A-4-8b.  

27. Deaton v. Wood County Board of Education, Docket No. 2015-0907-CONS (July 29, 
2016).  A county board may reasonably exercise its discretion to insure that multi-classified 
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mechanic/bus operator employees complete their priority assignment of mechanic before 
taking extra-duty bus operator assignments.   

28. Lipps v. Lewis County Board of Education, Docket No. 2016-0486-LewED (August 2, 
2016).  By statute, a county board may reassign surplus personnel within the first two 
calendar months of a new school year “to another school or to another grade level or 
program within the school” when student enrollment is lower than was anticipated before 
May 1 of the previous school year, that is, after the end of the transfer period. The employee 
reassigned “shall be the least senior of the surplus personnel who holds the same 
classification or multiclassification needed to perform the duties.” If an aide has not met 
any of the State Department of Education early childhood classroom assistant teacher 
(ECCAT) requirements, she is not qualified to be a kindergarten or pre-kindergarten aide, 
and if another less senior aide has ECCAT certification, seniority is not the determining 
factor when one of the aides must be reassigned due to lower than expected enrollment.   

29. Simmons v. Hardy County Board of Education, Docket No. 2016-1749-CONS (August 9, 
2016).  A determination that an employee violated the State Board of Education’s 
Employee Code of Conduct does not hinge on whether anyone complained about the 
employee’s behavior.  

30. Hardman v. Gilmer County Board of Education, Docket No. 2016-0059-CONS (August 
11, 2016).  A county board violates the non-relegation clause when it eliminates all paid 
vacation days for service personnel without their consent without increasing their 
compensation for the addition days they must, therefore, work.  

31. Wilt v. Marshall County Board of Education, Docket No. 2016-0448-MarED (August 12, 
2016).  Availability to perform all duties of a job to the satisfaction of the employing county 
board is an implicit requirement of all job postings.  

32. Blankenship v. McDowell County Board of Education, Docket No. 2016-0772-McDED 
(August 15, 2016).  Where a school employee’s insubordinate and willfully negligent acts 
directly compromise the safety of school children he has been entrusted to transport, such 
actions are not correctable within the meaning of the State Board of Education policy that 
entitles an employee to an improvement plan before his contract of employment is 
suspended or terminated. Also, the State Board’s School Bus Transportation Policy and 
Procedures Manual clearly charges the bus operator, not the transportation aide, with 
walking through the bus and check for hiding/sleeping students when unloading at school. 

33. Lawton v. Hancock County Board of Education, Docket No. 2016-0346-HanED (August 
22, 2016).  Because the schedule of an aide assigned to a school bus is defined by the daily 
schedule of the bus, the differences in the work hours of transportation aides do not 
constitute forbidden discrimination. 
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34. Rhett v. Mineral County Board of Education, Docket No. 2016-0006-MnlED (August 24, 
2016).  In filling a posted classroom teacher vacancy, when the school principal and faculty 
senate recommend the same candidate, and the county superintendent concurs, that 
candidate is to be appointed, regardless of the 11-factor comparison of the candidates’ 
relative qualifications under the statute that governs the filling of regular classroom teacher 
vacancies. 

35. Riffe v. Monroe County Board of Education, Docket No. 2016-1219-MnrED (August 25, 
2016).  The principle underlying willful neglect of duty and insubordination as grounds to 
discipline an employee is that the conduct was a knowing and intentional disregard of 
mandatory duties or authority. Also, an employee who was competent to perform a duty 
and chose not to, resulting in an incident that affected the safety of the students in the 
employee’s care, is not entitled to evaluation or a period of improvement before being fired. 

36. Mayle v. Barbour County Board of Education, Docket No. 2016-0113-BarEd (August 26, 
2016).  In filling a posted aide/ECCAT vacancy, a county board is permitted to choose an 
aide who already holds an ECCAT credential over a more senior aide who has never held 
an ECCAT credential or an ECCAT position. It does not matter that the more senior aide, 
upon being appointed to the job, would be entitled to a temporary ECCAT authorization 
by making a commitment to complete three required courses during the initial one-year 
term of the temporary authorization and up to two renewal years. Also, aide seniority does 
not count as ECCAT seniority. 

37. Paugh v. Barbour County Board of Education, Docket No. 2015-1574-BarED (August 26, 
2016).  A county board is not required to place the most senior aide-applicant in a posted 
aide/ECCAT position if that applicant does not hold the ECCAT certification required by 
the posting and the county board has no reason to believe that the applicant will receive 
any type of ECCAT certification by the time the employee began working in the position. 
An aide who has never held the ECCAT classification and lacks a credential from the State 
Department of Education to serve in that classification is not qualified for the posted 
position. Also, because aide seniority does not count as ECCAT seniority, employees in 
the aide classification category need not be given first priority in filling an ECCAT 
position, rather than employees holding the ECCAT class title. 

38. Lahita v. Brooke County Board of Education, Docket No. 2015-1572-BroED (August 31, 
2016).  For purposes of filling a posted summer aide/autism mentor vacancy, a victim of a 
reduction in force of summer aides who is not qualified, and has never been classified, as 
an autism mentor enjoys no priority, by virtue of the reduction in force, over less senior 
aides who are certified autism mentors.  

39. Rose v. Nicholas County Board of Education, Docket No. 2016-0835-NicED (September 
22, 2016).  Service employees without regular status are not eligible to receive extra-duty 
assignments in rotation with regular employees unless no regular employees are available. 
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Also, a grievant must sustain an actual injury by being passed over for an extra-duty 
assignment to which he was entitled; otherwise, any award of back pay would be a windfall. 

40. Loy v. Wetzel County Board of Education, Docket No. 2016-1602-WetED (September 30, 
2016).  County boards are required to provide uniform benefits and compensation to 
similarly situated service employees, meaning those who have like classifications, ranks, 
assignments, duties and actual working days, including extracurricular assignments. 

41. Marcum v. Mingo County Board of Education, Docket No. 2016-0949-MinED (September 
30, 2016).  A grievance may be dismissed in the administrative law judge’s discretion if 
no claim on which relief can be granted is stated or a remedy wholly unavailable to the 
grievant is requested. The Grievance Board will not hear issues that are moot. 

42. Smith v. Harrison County Board of Education, Docket No. 2016-0829-HarED (October 3, 
2016).  Once the absent regular service employee for whom a person from the rotating 
substitute list is working transfers to another job, the substitute’s assignment ends and the 
same substitute is not entitled to remain in the assignment. Instead, the county board may 
lawfully go back to the rotating substitute list for a person to cover the now-vacant regular 
job until it is filled. 

43. Townsend v. Kanawha County Board of Education, Docket No. 2015-1005-KanED 
(October 5, 2016).  The scheme of employment for school personnel does not allow for the 
hiring of independent contractors to perform the full-time, regular duties of school service 
personnel positions. But the school laws do not require a county board to guarantee 
overtime work assignments to service personnel. Nothing prevents a county board from 
contracting out services that are not the full-time regular duties of school service personnel. 

44. Welty-Robinson v. Jefferson County Board of Education, Docket No. 2016-1365-JefED 
(October 12, 2016).  When an employee’s performance is unacceptable because he does 
not know the standard to be met, or what is required to meet the standards, and the behavior 
can be corrected, the behavior constitutes unsatisfactory performance. Without an 
evaluation and improvement plan, a county board cannot suspend a service employee who 
is aware of the proper procedure to be followed in doing her work, does not follow the 
procedure for a long time based on her belief that a different unwritten practice is in place 
at her school, and was never advised directly that she needed to revise her methods to 
comply with county policy. 

45. McKinney v. Taylor County Board of Education, Docket No. 2016-0245-TayED (October 
13, 2016).  For purposes of the grievance procedure, “reprisal” is the retaliation of an 
employer toward a grievant, witness, representative or any other participant in the 
grievance procedure either for an alleged injury itself or any lawful attempt to redress it. 
To demonstrate a prima facie case of reprisal, a grievant must establish by a preponderance 
of the evidence the following elements: (1) that he engaged in protected activity (i.e., filing 
a grievance); (2) that he was subsequently treated in an adverse manner by the employer 
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or an agent; (3) that the employer’s official or agent had actual or constructive knowledge 
that the employee engaged in the protected activity; and (4) that there was a causal 
connection (consisting of an inference of a retaliatory motive) between the protected 
activity and the adverse treatment. If a grievant makes out a prima facie case of reprisal, 
the employer may rebut the presumption of retaliation by offering legitimate, non-
retaliatory reasons for its action. Should the employer succeed in rebutting the prima facie 
showing, the employee must prove by a preponderance of the evidence that the reason 
offered by the employer was merely a pretext for a retaliatory motive. 

46. Fisher v. Calhoun County Board of Education, Docket No. 2016-1505-CalED (October 19 
2016).  Deliberately and intentionally smacking a student as a means of behavior control 
is prohibited by the law that forbids corporal punishment of any student by a school 
employee. Such conduct may constitute insubordination and willful neglect of duty and, as 
part of a pattern of conduct, may constitute a terminable offense. Considerable deference 
is afforded to an employer’s judgment as to the appropriate level of discipline. 

47. Adkins v. Fayette County Board of Education, Docket No. 2015-1620-FayED (October 19, 
2016).  An aide who applies for an aide/ECCAT position but lacks an ECCAT credential 
is not entitled by virtue of her greater seniority in the aide classification to be selected over 
an aide-applicant who holds the required ECCAT credential. 

48. McKinney v. Taylor County Board of Education, Docket No. 2016-1583-TayED (October 
20, 2016).  It is not an abuse of discretion for a county board to refuse to award an 
assignment to an employee when legitimate questions exist as to the employee’s logistical 
ability to perform the run, such as when the schedule of the employee’s regular job conflicts 
with that of an extracurricular assignment that the employee would like to perform. 

49. Anderson v. Hancock County Board of Education, Docket NO. 2015-1581-HanED 
(October 20, 2016).  A continuing practice, such as pay disparity, may be grieved within 
15 days of each new occurrence. But in order to establish a discrimination or favoritism 
claim asserted under the grievance statutes, an employee must prove: (a) that he or she has 
been treated differently from one or more similarly-situated employee(s); (b) that the 
different treatment is not related to the actual job responsibilities of the employees; and, 
(c) that the difference in treatment was not agreed to in writing by the employee. 

50. Bumgardner v. Kanawha County Board of Education, Docket No. 2015-0927-KanED 
(October 24, 2016).  In order to prevail in a misclassification grievance, an employee must 
establish that her job duties and responsibilities more closely fit the sought classification 
rather than the existing classification. A school service employee who establishes, by a 
preponderance of the evidence, that she is performing the duties of a higher classification 
than that under which he/she is officially categorized, is entitled to reclassification. 
However, simply because an employee is required to undertake some responsibilities 
normally associated with a higher classification, even regularly, does not render the 
employee misclassified per se. 
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51. Kestner v. Brooke County Board of Education, Docket No. 2016-1454-BroED (November 
3, 2016).  An employee who is aware that he must receive prior approval for a “dock day” 
but does not do so may be disciplined for insubordination. 

52. McCall v. Fayette County Board of Education, Docket No. 2015-0937-FayED (November 
10, 2016).  In order to establish insubordination, an employer must demonstrate that a 
policy or directive that applied to the employee was in existence at the time of the violation, 
and the employee's failure to comply was sufficiently knowing and intentional to constitute 
the defiance of authority inherent in a charge of insubordination. If those conditions are 
met, a substitute principal may be removed from his assignment for disclosing confidential 
and personally identifying information of a student in an op-ed he wrote and caused to be 
published in two local papers. A day-to-day substitute principal who has no guarantee of 
employment in an assignment for any set period of time has no liberty or property interest 
in the assignment. 

53. Conley v. Logan County Board of Education, Docket No. 2016-1034-LogED (November 
16, 2016).  A county board is required to post notice of all vacancies in service personnel 
positions in conspicuous places for all school service personnel to observe for at least five 
working days. A website maintained by, or available for the use of, the county board is 
considered a posting location. The posting statute does not require the posting of the 
vacancies at every working location. 

54. Clark v. Raleigh County Board of Education, Docket No. 2106-1611-RalED (November 
17, 2016).  In the discretion of the Grievance Board’s administrative law judge, a grievance 
may be dismissed if it states no claim on which relief can be granted or requests a remedy 
wholly unavailable to the grievant. The Grievance Board will not hear moot issues, which 
are questions or abstract propositions, the decisions of which would avail nothing in the 
determination of controverted rights of persons or property. Also, in situations where it is 
not possible for any actual relief to be granted, any ruling by an administrative law judge 
regarding the question raised by the grievance would be an advisory opinion. The 
Grievance Board does not issue advisory opinions. 

55. Carpenter v. Upshur County Board of Education, Docket No. 2015-1086-UpsED 
(November 18, 2016).  Under the grievance procedure, “harassment” means “repeated or 
continual disturbance, irritation or annoyance of an employee that is contrary to the 
behavior expected by law, policy and profession.” What constitutes harassment varies 
based upon the factual situation in each individual grievance. Harassment has been found 
in cases in which a supervisor has constantly criticized an employee's work and created 
unreasonable performance expectations, to a degree where the employee cannot perform 
her duties without considerable difficulty. 

56. Workman v. Raleigh County Board of Education, Docket No. 2016-0830-RalED 
(November 22, 2016).  An applicant for an aide/ECCAT vacancy who is the most senior 
applicant in the aide classification but who does not hold, and has never held, an ECCAT 
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credential from the West Virginia Department of Education, is not entitled to selection over 
a less senior aide who is already employed as an aide/ECCAT and holds an ECCAT 
credential. 

57. Downs and Ferraro v. Hampshire County Board of Education, Docket No. 2016-0699-
CONS (November 29, 2016).  The Grievance Board does not have the authority to order a 
county board to impose discipline on an employee. Relief which entails personnel action 
against another employee is extraordinary, and is generally unavailable. Likewise, an 
apology is not available as relief from the Grievance Board. The Grievance Board also 
lacks authority to award attorney fess without a showing of extreme bad faith. 

58. Murray v. Lewis County Board of Education, Docket No. 2016-1216-CONS (November 
30, 2016).  A county board policy stating that the “normal workweek” for a service 
employee is 37.5 hours per week does not, by itself, entitle service employees to additional 
compensation for time worked over 37.5 hours in a week, but less than 40. 

59. Damron v. Wayne County Board of Education, Docket No. 2016-0252-WayED (December 
9, 2016).  Without his or her consent a service employee may not lawfully be: (1) 
reclassified by class title, or (2) relegated to any condition of employment which would 
result in a reduction of his or her salary, rate of pay, compensation or benefits earned during 
the current fiscal year, or for which he or she would qualify by continuing in the same job 
position and classification held during that fiscal year and subsequent years. 

60. Johnson v. Mercer County Board of Education, Docket No. 2016-1492-MerED (December 
13, 2016).  Settlements that resolve grievances are highly and scrupulously enforced, so 
long as they are legally sound. The law will uphold and enforce such contracts if they are 
fairly made and not in contravention of some law or public policy. 

61. Davis v. Kanawha County Board of Education, Docket No. 2016-1237-CONS (January 4, 
2017).  Unlike under Title VII of the federal Civil Rights Act of 1964, as amended, or the 
West Virginia Human Rights Act, a discrimination claim under the grievance procedure 
need only establish that an adverse employment action was neither job related nor agreed 
to by the employees bringing the claim. Once a claim is established, an employer cannot 
escape liability by asserting a justification, such as financial necessity, for the 
discriminatory treatment.  

62. Simmons v. Randolph County Board of Education, Docket No. 2017-0187-RanED 
(January 18, 2017).  A grievant’s claim that the county board for which he worked should 
have appointed him to fill a posted vacancy will be dismissed if, after filing the grievance, 
the grievant voluntarily resigns and the county board accepts the resignation. 

63. Austin v. Raleigh County Board of Education, Docket No. 2017-1107-RalED (January 25, 
2017).  The merits of any prior disciplinary action which a grievant failed to grieve when 
it was administered are not properly at issue in a later grievance challenging another 
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disciplinary action. All information in the documentation of the grievant’s prior discipline 
must be accepted as true. 

64. Gerrard v. Brooke County Board of Education, Docket No. 2016-1393-CONS (February 
2, 2017).  If there is a reduced need for ECCATs, then it would be appropriate for a county 
board to “RIF” the aide/ECCAT with the least seniority. When eliminating an aide/ECCAT 
position, the person holding that job is entitled to another aide/ECCAT position for which 
she holds greater seniority as an ECCAT. If there is no aide/ECCAT position for the 
individual to fill, and if, therefore, she may end up in an aide, rather than an aide/ECCAT 
job, with lower pay, then in addition to following the proper procedure to place her name 
on the transfer list, the county board must also follow the proper process to terminate her 
aide/ECCAT contract and replace it with an aide contract. 

65. Bane v. Hancock County Board of Education, Docket No. 2016-0558-CONS (February 21, 
2017).  A teacher is entitled to overage pay only for time during the school day that she 
actually has the students in class. A teacher is not entitled to be paid for overages for the 
time constituting her duty-free lunch. However, the time a teacher has for a planning period 
is to be included in the calculation of overage pay. The presence of a special education co-
teacher has no impact on the determination of whether the classroom teacher is entitled to 
overage pay. Because recess is a non-classroom setting similar to lunch, it seems possible 
that a teacher would not be entitled to be paid for overages for the time constituting recess. 
However, overage pay for recess may depend upon a showing, for which the grievant has 
the burden of proof, of whether recess involves only one class supervised by the classroom 
teacher to whom the students are assigned; whether more than one class participates in 
recess at the same time supervised by more than one teacher and perhaps other employees; 
and whether the teacher organizes activities for the students during recess or the students 
are turned loosed to play as they choose 

66. Jackson v. Kanawha County Board of Education, Docket No. 2016-0879-KanED (March 
6, 2017).  In filling service personnel vacancies, a county board must consider the 
applicants’ seniority, qualifications and evaluation of past service. However, it need not 
give equal weight to each criterion, and can assign weight as it deems appropriate. Seniority 
need not be the determinative factor. In filling supervisory service positions, additional 
factors may be considered in making the selection for the position. 

67. Charles v. Mingo County Board of Education, Docket No. 2016-1813-CONS (March 7, 
2017).  To demonstrate a prima facie case of reprisal, a grievant must establish by a 
preponderance of the evidence that he engaged in a protected activity, he was subsequently 
treated in an adverse manner by the employer or an agent, that the employer’s official or 
agent had actual or constructive notice that the employee engaged in the protected activity, 
and that there was a causal connection between the protected activity and the adverse 
treatment. The general rule is that an employee must prove by a preponderance of the 
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evidence that his protected activity was a significant, substantial or motivating factor in the 
adverse personnel action. 

68. Zanders v. Wayne County Board of Education, Docket No. 2016-1448-WayED (March 8, 
2017).  County boards are required to provide uniform benefits and compensation only to 
similarly situated employees, meaning those who have like classification, ranks, 
assignments, duties and actual working days. Bus operators who receive extracurricular 
pay for taking extra time to pick up aides away from their regular runs, a duty which was 
not included in the route they bid on, are not necessarily performing duties and assignments 
like that of a bus operator whose regular route includes picking up an aide along his route, 
which does not take extra time. 

69. Greenwalt v. Jefferson County Board of Education, Docket No. 2016-1592-JefED (March 
9, 2017).  A school service employee who establishes, by a preponderance of the evidence, 
that he is performing the duties of a higher classification than that under which he is 
officially categorized is entitled to reclassification. However, a service employee cannot 
be classified in a particular classification unless he has held the classification title in the 
past or passes the required competency test. 

70. McCoy v. Mason County Board of Education, Docket No. 2016-1439-MasED (March 15, 
2017).  The fact that the posting for a kindergarten aide position does not include the term 
“ECCAT” in the job title does not remove the statutory obligation to employ an applicant 
who holds the ECCAT certification. Also, a county board may fill an aide/ECCAT position 
with an applicant who did not hold ECCAT certification on the date the vacancy was 
posted, but received the certification before the county board votes to fill the vacancy. 
Finally, holding greater seniority in the aide classification does not itself entitle an 
applicant to be selected for an aide/ECCAT position over an applicant who held the 
required ECCAT credentials. 

71. Foltz v. Berkeley County Board of Education, Docket No. 2017-1357-BerED (March 23, 
2017).  The factor which distinguishes willful neglect of duty and insubordination from 
unsatisfactory performance is that the employee knows his or her responsibilities, and is 
competent to perform them, but elects not to complete them.  When an employee’s 
performance is unacceptable because he or she does not know the standards to be met, or 
what is required to meet the standards, and the behavior can be corrected, the behavior is 
unsatisfactory performance. 

72. Shaffer v. Kanawha County Board of Education, Docket No. 2016-1063-KanED (March 
29, 2017).  In order for a grievant to demonstrate entitlement to a position or compensation, 
it is necessary to establish he or she was next in line.   

73. Browning v. Lincoln County Board of Education, Docket No. 2015-1287-CONS (March 
31, 2017).  To prevail in a grievance, an employee grievant must sustain an actual injury 
by being passed over for a position to which he or she was actually entitled.  Otherwise, 
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any award of back pay for not receiving the position would be a windfall.  Also, a county 
board must be careful not to use the uncertainty of the” next in line” principle as a shield 
to its actions in an attempt to create doubt as to appropriate equitable relief in a case.  
Finally, with regard to foreseeable events, the seniority based rotation system under the 
statute for making extra duty service employee assignments should not be overlooked for 
convenience.   

74. Curry v. Boone County Board of Education, 2016-1524-CONS (April 4, 2017).  It is within 
a county board’s discretion to change the duties assigned to a service employee, so long as 
the new duties are consistent with the employee’s classification, and provided that such a 
change in assignments does not result in a newly created position.  Additionally, the general 
rule governing the doctrine of equitable estoppel is that in order to constitute equitable 
estoppel there must exist a false representation or a concealment of material facts; it must 
have been made with knowledge, actual or constructive, of the facts; the party to whom it 
was made must have been without knowledge or the means of knowledge of the real facts; 
it must have been made with the intention that it should be acted on; and the party to whom 
it was made must have relied on it or acted on it to his or her prejudice. 

75. Shaffer v. Kanawha County Board of Education, 2016-1064-KanED (April 5, 2017).  The 
passing of the competency examination is not the alpha and the omega of a county board’s 
process for hiring service personnel.  A board may expand the qualifications for a service 
position found in the school statutes, so long as the expansion is consistent with the 
statutory definition.   In order for a grievant to demonstrate entitlement to a position or 
compensation, it is necessary to establish that he or she was next in line.   

76. Eastwood v. Wayne County Board of Education, 2016-1883-CONS (April 20, 2017).  In a 
grievance contesting a county board’s reduction of local salary supplements in order to 
avoid deficit spending, if the county board has a rational basis for the reductions, it is not 
enough for a grievant to show that cuts in other areas would have resulted in the same or 
greater savings. 
 

77. Hall v. Mason County Board of Education, 2016-0780-MasED (April 21, 2017).  In the 
grievance procedure, “harassment” means repeated or continual disturbance, irritation or 
annoyance of an employee that is contrary to the behavior expected by law, policy, and 
professions. What constitutes harassment varies, based upon the factual situation in each 
grievance. Also, to create a hostile work environment, inappropriate conduct must be 
sufficiently severe or pervasive to alter the conditions of an employee’s employment. The 
Grievance Board generally follows the analysis of federal and state courts in determining 
what constitutes a hostile work environment. The point at which a work environment 
becomes hostile or abusive does not depend on any mathematically precise test. Instead, 
the objective severity of harassment should be judged from the perspective of a reasonable 
person in the grievant’s position, considering all the circumstances. These circumstances 
may include the frequency of the discriminatory conduct, its severity, whether it is 
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physically threatening or humiliating or a mere offensive utterance, and whether it 
unreasonably interferes with an employee’s work performance, but are by no means limited 
to them, and no single factor is required. As a general rule, more than a few isolated 
incidents are required to meet the pervasive requirement of proof for a hostile work 
environment case. 
 

78. Bailey v. Mingo County Board of Education, 2016-1382-MinED (April 21, 2017).  When 
an employee’s administrative contract contains the language stating that the contract is “an 
annual self-renewing contract unless the county board provides notice of non-renewal 
pursuant to the transfer statute,” this provision allows the county board to not renew the 
contract by simply transferring the employee, since the contract did not provide the security 
of a continuing administrative assignment. Also, transfers are based on the needs of the 
school, as decided in good faith by the county superintendent and board. In the absence of 
a county policy requiring that seniority be considered, the legality of a transfer judged by 
the arbitrary and capricious standard. 
 

79. Guy v. Kanawha County Board of Education, 2016-1700-KanED (April 24, 2017).  The 
date a grievant finds that an event or continuing practice was illegal is not the date for 
determining whether a grievance is timely filed. Instead, if the grievant knows of the event 
or practice, he or she must file within 15 days of the event or occurrence of the practice. A 
grievant may not fail to reasonably investigate a grievable event and then, at a later time, 
claim that he or she did not know the underlying circumstances of the grievable event. 

80. Carpenter v. Logan County Board of Education, 2016-1807-LogED (April 28, 2017.  The 
seniority granted to regularly employed service employees and the “seniority” granted to 
summer service employees are controlled by separate statutes and are not meant to be 
commingled. 

81. Joy v. Jefferson County Board of Education, Docket No. 2016-1687-JefED (May 16, 
2017).  A grievant cannot grieve for another employee. Relief entailing declarations that 
one party was right or wrong, but provides no substantive, practical consequences for either 
party, is unavailable from the Grievance Board. The Grievance Board does not issue tort-
like or punitive damages, and only in extraordinary cases does it issue cease and desist 
orders, or injunctions. Moreover, the Grievance Board has not been granted jurisdiction 
over students, nor has it been granted any authority to evaluate student welfare or make 
changes to a student’s grades or classroom assignments. A grievant’s belief that his 
supervisor’s management decisions are incorrect is not grievable unless the decisions 
violate some rule, regulation, or statute, or constitute a substantial detriment to, or 
interference with, the employee’s effective job performance or health and safety.  It is not 
the role of the Grievance Board to change agency policies; it has no authority to make a 
specific change in a policy, absent some law, rule or regulation mandating such a policy be 
developed or changed. 
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82. Wright v. Kanawha County Board of Education, Docket No. 2017-1370-KanED (May 22, 
2017).  Where the underlying complaints regarding a teacher’s conduct relate to his or her 
performance, the effect of State Board Policy 5300 is to require an initial inquiry into 
whether the conduct is correctable, meaning that it involves professional incompetency and 
does not affect the morals, safety and health of the system in a permanent, non-correctable 
manner. If it is correctable, an employee is entitled to an opportunity to improve his or her 
job performance prior to the termination or transfer of the teacher’s services. However, a 
review of past improvement plans and disciplinary action can establish an employee was 
on notice of the inappropriate behavior, and that a continuing pattern of behavior is present 
which has not proven correctable.  

83. Townsend v. Kanawha County Board of Education, Docket No. 2016-1702-KanED (May 
22, 2017).  Under the current grievance procedure, a county board cannot appeal a Level 
One decision for any reason. 

84. Werthammer v. Cabell County Board of Education, 2016-1703-CabED (May 30, 2017).  
Under the statute requiring that the employment of professional personnel shall be made 
only upon nomination and recommendation of the superintendent, if the board refuses to 
employ any of the persons nominated, the superintendent shall nominate others and submit 
the same to the board at such time as the board may direct. The statute contemplates that 
the board may reject the superintendent’s initial recommendation and still hire a different 
person recommended by the superintendent as long as it reasonably believes that person to 
be the most qualified. The statute that governs the filling of vacant professional jobs sets 
out specific criteria a board must use in determining which candidate is the most qualified. 
When selecting a candidate for a professional position other than a classroom teacher, a 
county board must consider each applicable criterion listed, but the statute permits a board 
to determine the weight to be applied to each factor, so long as the weighting does not 
result in an abuse of discretion. 
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SIGNIFICANT RECENT OPINIONS FROM THE ETHICS COMMISSION 

AND ITS COMMITTEES 

http://www.ethics.wv.gov/advisoryopinion/Pages/default.aspx 

1. Open Meetings Advisory Opinion No. 2016-02 (September 1, 2016).  Each public body 
must enact a policy setting forth the rules by which the date, time, place and agenda of all 
regularly scheduled meetings as well as the date, time, place and purpose of all special 
meetings are made available, in advance, to the public and the news media.  Such a policy 
must require the posting of agendas for regular meetings, at a minimum, no later than three 
business days before a regularly scheduled meeting and agendas for special meetings, at a 
minimum, no later than two business days before a special meeting.  The policy must 
explain that Saturdays, Sundays, legal holidays, and school holidays are excluded from this 
“business day” calculation.  Finally, the policy needs to explain that in counting the number 
of business days that the day on which the meeting is held is not to be counted. 

2. School Board Advisory Opinion No. 2017-01 (February 2, 2017).   County board members 
are prohibited from becoming a candidate for or holding any other public office during 
their current term. A county board member who wants to become a candidate (i.e., file 
candidacy paperwork) for another public office, must first resign from the school board. 
The relevant statute defines "candidate" as a person to be voted for at a public election. But 
occasionally public offices are not filled by the voters in an election. For example, when a 
current member of a county commission resigns or passes away before the end of a term, 
the remaining members appoint someone to fill that vacancy. In that situation, a current 
school board member can lawfully apply to the county commission to be considered for 
this appointment without first resigning from the county board. Prior to 2010, board 
members were prohibited from being considered even for an appointment to another public 
office without first resigning their school board seat. But, the Legislature since revised the 
law, eliminating the prohibition concerning appointments to other public offices. 
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